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EXHIBIT C
STATE UF MICHIG AN

CIRQUIT COURT FOR THE COUNTY OF MISSAUKEE

HAROLD JACKSON sad GLADYS JACKSON,

on thelr own behalf and ou behalf of all

others similarily situatsd as a class,
Flaintiffs

Y. ORDER
Flle No. T-280.
BOARD OF COMMISSIONERS FOR
MISSAUKEE CUUNTY and
MISSAUKEF CUUNTY RUAD COMMISSION
Defondant

At a sension of said Court held in the Courthouse
in the Clty of Cadillac in Wexford Coumty, Michigan
on the 22nd day of May, A. D. 1970,

Presemt: HONORABLE ELZA H. PAPP, Acting Circult Judgs.

This cause having been brought on for hearing upon the plead -
ings filed in said cause, the parties belog presemt in Court and having testified,
and being represented by their respective attorneys, and the Court having found
that the allegations in the complaimt are true, aad that Defeciant Boards of
Commisaioners are responsible for maintalning the level of Lae Missavkee at
20 more than 1238 feetr, and that the present level of said lake is approximgtely
2 feet higher than sald maximum level of 1738 feet as previously determined
by order of this Court, which level It appears from the testimony offered, is
4 ressonabie level for said lake, and that the existing high water level has
flooded septic systems of residents on the lake resulting in a dangerous
pollution problem and a danger to public health as determined by representa-
tives of the Michigan Department of Health and that there presently exists
an amergeacy situation at Lake Mlssaukee that requires immediate remediai
action by the Boards respoasible and that the Boards having failed to take
corrective action to remedy this emergency situation although it appears
sald Boa1ds have for some time past been aware of the public health emergency
created by high water and resultant pollutioa,

Now therefor, It s Grdered that the Boards of Commisaloners
immediately call an emergency meeting of said Boards to take appropriste
action on the findings and order of this Court.

The Court turther orders the Defendant Boards, or thelr agents,
forthwith obtain fromthe State Highway Department and the Department of Natural
Resources any permits, approvals or comments that may be required In connec-
tion with construction or maintenance of the necessary stream outlet channel
as proposed by the engineer retained by the Boards in ¢ccordance with plans
and specifications as referred to by said engineer In testimony &t the hearing




of this cause and to provide that such outlet be covered, tubed or tiled
and buried near any private residence so that it does not Create an
eyesore for anyone and to provide that any such tubing be sealed, where
passing any private residence so that there will be no leakage Into the
home or residence of any individual,

The Court, having been advised by the Mayor of Lake
City, that the City Council wili make available a right-of-way for the
subject project, the Court orders that that project be carried out in such mamner
that the instaliation of the necesaary lake level control devices and tubling
do not present an unsightly appearance so that the finished project pre-
serves a8 much of the natural beauty of the site as practicable and no
objectionable ditches or piles of dirt are left o the finished site.

it 1s further Ordered that this whole project shall h. com-
plered on or before August 1, 1970. excepting for acts of God or ceuses heyoad

the coatrol of the Defendent Boards.

It ls further Ordersd, that, this Court having found that an
emergescy situstion exists, the Defendant Boards may proceed with the
fecessary contractual commitments without the necessity of competitive

bidding, notice or publication, or any other statutory requirements limiting the
time in which the Boards may act.

No costs assessed, M issus beiag invoived.

Py
za H. N ' it judge
g p’ —, A —/F O
Approved as to form:
;,’,{’
Q&-—/’?‘/ w
Ary ‘. an, uor

Artoraey for Defefidhnts




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUXER

JOHN R. NYLAND and
DOROTHY A, NYLAND,

his wife; ANDREW KUIFPERS

and ALIDA P. KUIPERS,

his wife; ROBERT E,

ROWLAND, and SALLY J,
ROWLAND, his wife;

EDWARD F. WELLER, JR.

and MARY R, WELLER, h.s wife,

Plaintiffs,
14 o N por)
V. No. C St 3

BOARD OF COMMISSIONERS OF
THE COUNTY OF MISSAUKEE,

Defendant,

COMPLAINT FOR MANDAMUS. .

NOW CCOME the above-named plaintiffs by Cézadd, Shangle &

Smith, their attorneys, and XKorn & Burns, attorneys of counsel, and

Tepresent unto this court as follows:

1. That the plaintiffs are owners of property situated in the

County of Missaukee, State of Michigan, described more fhlly"as follows:

John R. Nyland and Dorothy A.Nyland, his wife,
as to Lots 20-23, both inclusive, and 55-58,
boih inclusive, Redman Isle Sub.

Andrew Kuipers and Alida P, Kuipar:‘ét his wife,
as to Lots 16-17 and 51-52, Redméﬁ*lsle- Sub.

Robert E, Rowland and Sally J. Rowland ‘his
wife, as to Lots 15 and 50, Redrian Isle Sub

Edward F. Weller, Jr. and Mary'R. Weller

his wife, as to Lot 10 Plat of North Lawn =
Beach Subdivision.,




2, That the property of the plaintiffs herein described al]

abuts on Lake Missaukee in Lake Township, Missaukee County.

3. That on or about October 13, 1941, the Board of
Superviseors of Missaukee Gounty (predecessors to the present Board of
Commissioners) adopted a resolution pursuant to the provisions of
Act 194 of the Public Acts of 1939 (§11,221 et seq., MSA, 52 Revised .
Volume) directing the Prosecuting Attorney of the County of Missaukee to
file & pelition in the Circuit Court nf said Gounty requesting the said court

ta determine and establish the normal height and water level of said

Lake Missaukee,

4, That thereafter and on April 16, 1942, the Honorable
Fred S. Lamb, Circui. Judge, did sign an Order determining and
establishing the normal height and water level of Lake Missaukee
to he 1,238 {ecet above sea level.

5, That after the entry of said Order determining the height
and water level of Lake Missaukee by the Circuit Court, it was mandatory
and the clear legal duty of the Board of Supervisors (Board of
Commissioners} to maintain the established lake level,

6. That at least during the year 1970 ana up to and including
March 10, 197}, the level of Lake Missaukee has cdnsistently_ been higher
than the 1,238 feet established and deterrmined by'th‘e.- court; that as of
March 10, 1971, the reported lake level was 1, 240. -I ;.feet.l ]

7. That the property of the plaintiffs a.l:iutting i.ake Missaukee
has béen repeatedly flooded by the'high le?vléflsj ‘o'f'.'th‘e-é- ,l:':a'.i_ce_z;-.j'}iy'a'?-:the

operdtion of the septic systeri‘on 's_glr:ﬁelilﬁijpbéfti‘é mpecfed or stopped;




that the property owned by the plaintiffs, JOHN R. NYLAND and
DOROTHY A, NYLAND, has water in the crawl space and the original
furnace has been made uselass requiring the installation of a new furnace
and the present lake levels are jeopardizing the operation of this new
furnace; that the property of EDWARD F. WELLER, JR. and MARY R,
WELLER, his wife, has been condemned for normal living purposes by
the Departrent of Health; that the property of the other two plaintiffs is
being flooded and they are fearful that the;.y will sustain da.ma.g'e to their
property and the possible condemnation for normal use by the Publie

Health authorities,

8, That notwithstanding the clear and mandatory duty
imposed by la: - upon the defendant, it has pernﬁitfed the lake level to

exceed 1,238 feet and has thus .deprived the pl';ii:ntiffs ‘'of valuable property

ripghts,

9. That plam.t:.ffs have repeatedly requested the BOARD OF

COMMISSIONERS to take Ehe necessa.ry action to d1scharge their legal

duties in mamta.mmg the estabhshed lake level a.t 1 238 feet, but the

BCARD has' 1'a.1led a.nd refused to take sufficient action 50 as to maintain

o

the lake level at 1, 238 feet as required by law.

1@. That the Bba.rd of Superwsors Iradopting the resolution
of Getober 13 1941, deemed it expedient in the 1ntere5t of the public
health, welfare or safety’ ;to petltlon the court for a..de’termmation of the
lake level and the failure of the said BOARD OF COMMISSIO\:IERS to
fulfitl 1ts mandatnry Iegal dutleb in ma.mta.mmg the lake 1eve1 at 1,238 feet

LI

Jeopa.rd_lzes He health welfare or safety of your pla.mhffs.'{-‘




11. That plaintiffs being owners of property abutting Lake

Missaukee have a clear legal right to have the lake level maintained in
accordance with the determination of this court to protect their health,
welfare and safety and to avoid the loss of use of their property without
compensation because of the flooding of their properties.

12. . That with the level of Lake Missaukee being 1,240.1 feet
as of March 10, 1971, plai tifs are fearful that with the spring thaw the
level of the lake will raise substantially higher thus further damaging their
properly and making the same unusable for norm'a.l living pUrposes.

13, That as the spring thaws are immihent. it is imperative

that this court immediately consider plaintiffs! Compl-é.int and grant to

them the necessary relief in order to protect their properties and protect

their health, welfare and safety,

14. That the failure of the BOARD OF COMMISSIONERS to
carry out its mandatory and clear legal oblipaticn to rmaintain the lake
level as ordered by this court, the plaintiffs are being wrangfully and
illegally deprived of valuable property rights, c"onE-rva.'ry to applicable law
and contrary to applicable provisions of the U, S.. a:nd Michigan
Constitutions.

15, That because the spring thaws pose’a serious threat to the

property of the plaintiffs, they believe they are e:‘lti;t']:.;ed to a speedy hearing
on this matter in order Lo provide them immedia“te' re).ie‘f“so as to avoid
any further damaging of their property. . ':

16, That your plaintiffs are advi sedandvenly ‘believe that
they are without adequate remedies in the prerr.i.i-'eg_e:s_: t_é‘:ic'éép‘nt' by the aid of a

Judgment ‘of Mandamus,




DPated: w7

WHEREFORE, plaintiffs pray:

i, That this court issue an Order to Show Cause directed to

the defendant to show cause before this court on

’

the day of , 1971, at o'clock

why mandamus should not be granted as requested in this action. Such
Order to Show Cause o be issued on the ground that there is necessity
for immediate action as shown in the Complaint,

2. That this rourt enter a Judgment ordering th.e .defendant.
BOARD OF COMMISSIONERS OF THE COUNTY OF MISSAUKEE, to
forthwith make adequ .te provision to maintain the lake level of Lake
Missaukee at 1,240 feet and to forthwith make adequate provision to
reduce the levei of sald lake to 1,238 feet and to maintain said level.

3, That your plaintiffs may have such pther and further relief

as shall be deemed proper by this court,

COZADD, SHANGLE & SMITH
Attorneys for Plaintiifs

By %

2143 First Natzona Bu:.lchng
Detroit, Michigan 482.26
961-2490

KORN & BURNS -+
Attorneys of Counsel for Plaintiffs
Sandelins Building :
-Cad111ac, Mlchlgim %01 :

iz amr
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STATS OF WIGEIGAN

I WRL CIRQIT COUAT PCR THE COUNTY OF MISSATNAI

JOEW H. R I7LAND und
DOROTHY A, NYLARD

bis wife; ANDIYW EUIFERS :
and ALIDA ¥, KUIYEAS,

bis wife; ROBENT ®. HOWLARD, i
2n6 SALLY J. ROWLARD, hLis ’
wife; EIMARD F. WELISR, JR,
and HARY R, WELLER, his wife

i
Plaintiffs,

Ho, C-323

Ve

BOARD OF COMMISSIOHERS OF
THE CCUNTY OF MISSAUKER,

Defendant,

ANSHER TO COMETAINT FOR MANIAMUS

| WOW COMZ $he sbove-named Bosrd of Comnissioners of the Cownty

of Missauree, 1y klfred ilewer, Shairman of the Bpurd of County Commissioners,
for answer to compleint of John R. Nylead, Dorothy A. Nyland, Andrew

Kuipers, Allda P. Kuipers, Robert E. Rowland, Sally J., Rowland, Edward ¥,

: Weller, Jr, and Mary R, Weller, plaintiffs herein, and for czuse why a
SR Writ of Mandasus should not be issued as prayed for in copplaint of
plaintiffs, respectfully show:

i I-4, Anewering paragraph 1 through 4 of pleintiffs Complaint

1 .

? S for Mandawmus, defendent admlts the allegations therein contalned,

P o

T*wﬁ;}:_ : 5; Angwering paragraph 5 of plaintiffs Complaiat for Mandasus,

defendents deny that it was = mandatory =nd clear legal duty of the Board
,of Commissioners to maintain the established lake level and that status

wes ofly. permissive until March 20, 1970, bui avers that plaintiffs had a
)-‘_'duty unner uhe lake Ineve1~btatute to circulate patitions for the con~ !

'struution of & proper structure and’ thus were uegligent im their failure !

“te do o, f

"'-,ﬁ.[ Anﬁwering paragraph 6 ot plaintitfs Gomplaint tor Kandamue,

ﬂefendant admius the allﬂgationa therein *ontainad
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1
.

Y+ Answering paragraph 7 of plaintiffs Complaint for Mandamus
defendant does not have sufficient information upon which to form a belief i
and, therefore, neither admits nor denies the allegations therein contained
but leaves plaintiff to ite proofs,

8, Answering paragraph 8 of plaintiffs Complaint for Mandarms '
defendants deny that they permltted the lake level to exceed 1238 feet and
in aupport of such éenial aver that action haa been taicen by the respective :
county deperiments to construct and bwild a permanent lake level structure,
that confractors are present.y working In such an endesvor, that condemnation .
procesdings to procure the necessary easements to build the asid lake level E
structure were authorized on Fenruary 7, 1971, and are in the process of
completion, that all necessary eascments with one exception huve been
oYhalned for said conztruction, that the County Department sought the
cooperatlon of t-s Department of Satural Hesources for permlssion to dan

up 3o0e¢ lake and Long Lake in order to prevent the overflowing of Lake

Missaukee and was refuzed, and further avers that defendants were in no
sacred position to prevent Lhe heary snowfall that is causlogs the acute

problem,

9. Ansvering paragraph 9 of plaintiffs Complaint for Mandamus

defendants do not have snfficient informstion upon which to form a Delief,

and therefore nelther admits nor denies the allegation thereiln contained '
but leaves plaintiffs to their proefs and fuorther avers that piaintifrs

were guilty of negligeace and had a clear duty under the Loke Level Statute

te clrculate a petition for the mandatory congtruciion of the improvement.

16, Anewering paragraph 16 of plaintiffs Complaint for Mandemue

defendants deny the allegations contalned therein,

11, Answering paragraph 1i of Plaintiffs Compleint for Mandams

defendants admit the same, and aver that defendanta andﬁthoir Bgents have
proceedsd as expeditiously as possible to build = lake level and which is
presently under constroction and reslize the newd ror'pybmpt and speedy

uctlon and are procesding with quick remedial action te safeguard all

propertles abusting Lake Missaukee.




12, Answering parasgraph 12 of plaintiffs Complaint for Mandamus,

defendants neither admit nor deny the allegations therein contulned but

leave plaintiffs to their vroofa.

3.  Answering paragraph 13 of plaintiffs Gomplaint for Mandamus,

defendants a2dmit that spring thawe eve imminent, but deny that sny relief

is in ordar as defendants are engaged in the construction of the lake level

structure that will give as great of direct relief to pleintiffs as is

humanly possible,
1k, JAnewering paragraph 14 of plaintiffs Complaint for Mandamus,
defendants deny the allegations thereln contained and cver that sald Board
of County Commissleners are lmmune from tort liability purscant to the
provislons of Act 155 of the tublic Acts of Michiegan of 1970 a3 amended,

Michigan Compiled Laws 691, 1407 which provides that all governmental agencies

gshall be immune from tort liabllity in all cases wherein the governmental
agency is engaged in the exercise or discharge of a2 governmentsl functione.....|
] 15, Answering paragraph 15 of plaintiffs Complaint for Mandamuas,
defendants deny the allegatlons contained therein.

16, Answering parazreph 16 of plaintiffs Compleint for Mandamus,
defendante deny the allegations contalned therein and aver that plalntlffs
have en adequate remedy at law against defendant pursuant to the provisioms
of the Order of the Clrcuit Court rendersd by the Honorabdle Elza H, Papp
Acting Circuilt Judge in Circuit Court File Wo, 0-28073'1'0. C-292 and rendered
on Augvst 17, 1970,

Defendents therefore submit that the pra?érlﬁf said complaint

should Tte denied, and aske that the Complaint anq'Ordér to Show Cause be
dismiased.

P

é 1// fﬁA{ fii/ o &
IEMER Ghaiiman for the
Buar& I Coun 4 Commiusicners

of the Geuntj of. Hilluukbﬁ
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

JOHN R, NMYLAND and
DOROTHY A. NYLAND,

his wife; ANDREW KUIPERS
and ALIDA P, KUIPERS,

his wife; ROBERT E. e T (U T
ROWLAND, and SALLY J. WH IUDMAL DISTRICT an

ROWLAND, his wifle;
EDWARD ¥, WELLER, JR.
and MARY R. WELLER, his wife,

MISSAUKEE GOURYY, MIC RIG

Plaintiffs, AN
. No. C—h

BOARD OF COMMISSIONERS OF
THE COUNTY OF MISSAUREE,

Defendant.

ORDER TO SHOW CAUSE

At a session of said court held in the County
Building at &« ~8r2ent Mk ead’

on this _3e% day of /\v}',:.)(ch.r T, 1971,

PRESENT: HONORABLE [/ (/Iqm fx \%fm-w.
ClI'CD.l—l‘. ,Jud ge

In this cause a Complaint being filed by pla.mtlffs for a Judgment

of Mandamus, and it appearing to the court Lhat zm -ed:La.te actmn is

necessary,

IT 1S ORDERED, tha.t the defenda.nt show cause before this court
ot the (7_‘1/ af Caclitlac. "

on TAursday . the /5T day ofi. L, 1971,

%/va _ o'clock why the Judgment of Mandamus’ should not be awarded

as prayed for.

TITCIS FURTHER OBDER@D that a copy of'the Compla.mt and this




11. That plaintiffs being owners of property abutting Lake

Missauvkee have a clear legal right to have the lake level maintained in
accor.lance with the determination of this court to protect their health,
welfare and safety and to avoid the loss of use of their property without
compensation because of the flooding of their properties.

12. That with the level of Lake Migsaukee being 1,240.1 feet
as of March 10, 197), plaintiffs are fearful that with the spring thaw the
level of the lake will raise substantially higher t!';us further damaging their
property and making the same unusable for normal living purposes.

13, That as the spring thaws are imminent, it is imperative
that this court immediately consider plaintiffs’ Complaint and grant to
them the necessary relief in order to protect their properties and protect
their health, welfare and safety.

14, That the failure of the BOARD OF COMMISSIONERS to
carry out its mandatory and clear legal obligation to maintain the lake
level 25 ordered by this court, the plaintiffs are being wrongfully and
illegally deprived of valuable property rights, contrary to applicable law
and contrary to applicable provisions of the U, 5. and Michigan
Constitutions.

15. That because the spring thaws pose a serious threat to the
property of the plaintiffs, they believe they are entitled to 2 speedy hearing
on this matter‘in order to provide thern immediat-e relief so as to avoid -
any further damaging of their property.

16, That your plaintiffs are advised and verily believe that

they are without adequate remedies in the promises except by the aid of a

Judgment of Mandamuas,

4'

e am A ey




IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

STATE OF MICHIGAN

- 0D

JOHN R. NYLAND and
DORCTHY A, NYLAND,

his wife; ANDREW KUIPERS

and ALIDA P, KUIPERS, - G

his wife; ROBERT E. HLLD 4/ /*! 4474
ROWLAND, and SALLY 7. )//(f A %z, e
ROWLAND, his wife; o C,;-::;J.}/,;;zf 1/(”;/4 1
EDWARD F, WELLER, JR. 237R JUDICIAL BI3TRICT 1

and MARY R. WELLER, his wife, WHISSAUKEE COUNTY, MICHIGARN

Plaintiffs,
v, Nao. C-323

BOARD OF COMMISSIONERS OF
THE COUNTY OF MISSAUKEE,

Defendant.
/

JUDGMENT

At a session of said court held in the City of
Cadillac, County of Missaukee, State of
Michigan, on the / S day of April, 1971.

PRESENT: HONORABLE MU/ i e 2 Foto.se “
Circuit Judge

This matter having come on Lo be heard upon the plaintiffs!'
Complaint for Mandamus and an Order to Show Cause having been issued
thereon and the court being fully advised in the premises,

IT 18 ADJUDGED that under the provisions of the Lake Level Act
and the Order of this court entered on April 16, 1942 pursuant to a petition
filed by the Board of Supervisors of the County of Missaukee that it is the
clear and mandatory duty of the defendant to rmaintain the lake level of

Lake Missaukee as set forth in said Order.
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WHFRREFORE, plaintiffs pray:

1. That this court issue an Order to Show Cause directed to

cot Lo L Vs ._,_.:,.7 ’
the defendant to show cause before this court on S A Jelara,
7

- .1’/" . v I ’
the / \--, day of f,~ji,;;é?;‘.f ! , 1971, at C;c ! o'clock

why mandamus should not be granted as requested in this action. Such
Order to Show Cause to be issued on the ground that there is necessirty
fur immediate action as shown in the Complaint.

2. That this court enter a Judgment ordering the defendant,
BOARD OF COMMISSIONERS OF THE COUNTY OF MISSAUKEE, to
forthwith make adequate provision to maintain the lake level of Lake
Missaukee at 1,240 feet and to forthwith make adequate provision to
reduce the level of said lake to 1,238 feet and to maintain said level.

3. That your plaintiffs may have such other and further relief

as shall be deemed proper by this court.

GCOZADD, SHANGLE & SMITH
Attorneys for Plaintiffs

By: 74'

2143 First National Building
Detroit, Michigan 48226
961-2490

e ':’7 - /] f’ﬁ
( Ay V4 A
e ' -l? -\__?\\
KORN & BURNS ™ BN
Attorneys of Counsel for Plaintiffs
Sandelius Building

Cadillac, Michigan 49601

B. Ward Smith S




IT I8 FURTHER ORDERED AND ADJUDGED, that the Board of

Cammissioners of the County of Missaukee, defendant herein, forthwith

make adequate provision to maintain the lake level of Lake Missaukee

ak 1240 feet,

IT I8 FURTHER ORDERED AND ADJUDGED, that the Board of
Comrissioners of the County of Missaukae, defendant herein, forthwith

make adequate provision to reduce the lake level of Lake Missaukee to

1238 feel and that said level be maintained.

IT IS FURTHER ORDERED AND ADIUDGED, that no coste be

awarded either party, a public question being involved.

IT IS FURTHER ORDERED AND ADJU,?}ED THAT this cause is con- _
solidated with files €-280 and G293 in this Court for enforcement
of this wri- and such further proceedings-as may be applidable.

Ldarm

CIRCUIT JUDGE
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THE COURT: All right, the Court, cof course, takes

some Juaicilal nobtice of the existing litigatioh, aﬁd it is
not, of course, the fipst litigation that has involveﬂ “he 3
gvel of the lake. Most of the past litigation arose ou® of
the inadequately filled lake. We're concerned here with the
questilon of the right of the plaintiifs to a writ of
mandamusy there appears to be no question as to their stana-
ing to raise the question. The guestion is one -of the in-
terpretation of ‘the Court Order which was entered by Judgs
Lawb, under the previous act on a petition which was
governmentally initiated and which resulted in an order
April 16, 1942 establishing a normal level of 1238 fest.

It's the contention of the defeondant among other things
that there is no legal obligation imposed by the prior act
or by the O'der of the Court upon the defendant to maintain
that, level. It's the contention of +he plaintiffs that +the
prior act and the prior Order of the Court would have no
meaning if there were not impliedly the means of enforcing
the Order; that if the act could nct be implémegted, that
it would mean nothing.

I have no doub® as to the jurisdiction of the Court to
make the Order. I think the opinion of then Attofﬁey General
Dethmers is logical. I think that it would Be a- fruitlens
act on the part of the legislature to 88y that the Court like
King Knute could sit at the wabter's edge and say, "Go back,”
a2od that that would be the only thing the Cohrticould do woulq

be to use the werds. There could be no purpose to the act;

there could be no purpose 4o the legislatively ‘atdthorized

©WMOLTERRNT SERVICE - Canliecs  Michipan .
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proceedings, unless impliedly there was the authority to

compel ohservation of thal Court ordered duty by ordering
maintenance, by ordering the implementation of it. Now in
Tact what has happened is that historically the trend of the
lake level has been towards a lowering of the level at most
periods o1 tiwe, and probably it was an atﬁempt to prevent
this that the original petition was filed, that pegple wanted

to keep the level up. [For some reason nobodylsaw-fib o

bring any proceedings to compel the public bodies to try end
maintain that level by construction of a dam in the impound-
ing and conserving of water, and somehow over the years the
presence of thal 1942 Order was largely forgodtten.
Governments operabe through people and they have short
memories, and there are changes in personnél ﬁs_there must
always be and so it was lost, but some of the litigation that
This present incumbent judge has already had involving that

lake in the last e¢leven years involved questions of relicted

lands and the like, and everyone was totally unaware of the
existence of the Order apparently, property owners and
governmental agencies alike. Al least no one called it to
the attention of the Court. That might raisé a question as
to whether, perhaps, the failure to, on the part of properby
owners, and other interested parties, td coﬁnéi the: govern-

mentzl agency to meintain a high level, resulted in a loss of

()

the right to rely upon the old Order, but there certainly %as

teen nothliing in this period of time to indicate any
acquiescente in higher lovels {han that established by the

Court. The question at any rate isn't redlly raised, and

W LTLPRINT SERVICE - {adlilac, Withigan
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though individuals may have forgotten the acty the government
is charged wiltiy its own responsible duties. iﬁis charged
wisth ‘the knowledge of its own achs and it cannot Tforget that
the Court made the Ordern. ' .

In construing the statute and the Order of tHe Court, it
is the opinion of the Court that there is a legal duty upon
which property owners are entitled to rely to the maintenance
of this legal laks level. Now individual by individual, case
by case, the rights of these property owners in relation %o
any governmental body are going to be determined by their
own positior . We're no% determining that. The existence of
the lake level was something that prospective property owners
were entitled to rely upon, and in the same sense they, I
suﬁpose, were obligated to be aware of that fact at their
peril if they built below that level so nothing in this de-
termination is dispositive of the rights of any particular
property owner bui only of the rights of riparian owners as
a class to be entitled to the enforcement of the Order and
the maintenance of the level that was setb by the Court.

Fow perhaps I should at this point ask the gquestion, wyou
may be wondering why I've called this meebing. I didﬁ't call
it; it was called by the property owners whé wanted ao
opportunicy tc be heard. It is the 0pinidnf0f the Court that
they are entitled to be heard individually, but as counsel
are well aware the involvement of similar and related QuUES—
tions in litigation are to be heerd by thezdudge who hasg the
first one, JTudge Papp. I have acted here with her.consernt.

It is her understanding that I would deteimwine the quesiion

P, WULTIPRINTSERVICE - Cadiltac;, Mithigan
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ot the legal right to a remedy and that this would be all

vhat T would be doing. It is, therefore, the Order of the
Court thai a writ of mandamus may issuwe. It's the further

Order of the Court that this proceeding is consolidated with

the existing litigation.

7 Again we're back in the same posivion that we” were with
King XKnute. When the lake level was down, %he Court can't
compel moisture to fall. If could have uponléroper petition

compelled compliance with the Order by a construction of &

[=1

T

dam and some systematic effort to conserve imboﬁnded water,
but the other extreme, when you've got too ﬁhéh;water, the
Court can't compel its Temoval instantly. We ﬁaﬁe an adequate
supply of hot air in the court but we can't evaporate if; right
nows it jusi can't be done. And so I —— this is simply dicbs
at this point, of course, since it's nol any longenr my re—
sponsibility being consolidated with the othér cass but it
would be my judgment that the implementation of the writ of

mandamus, the enforcement of the obligation of the defendant

to comply with it has to be done on a reasonable basis, andg
this supervision of the relief will be tied in with the en-

forcement of the Order in the case by Judge Bégp,‘and

essentially I take it it's going to boil down, Mr., Pierce
says that the defendant has acted as-expeditiou?ly as
possible. Quite obviously some of the plaiﬁgiffs here don't

feel that to be true. LT

I would also suggest by way of dicta tﬁ%%ﬁlfﬂote in {hLe

complaint and in the answer theat the questii) f}governmental

lmmunity is raised as to possible tort questichsy it is my
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wdersvanding that a contiruing typs of trespass by over-
flowing could amount constitutionally fo a.%rgﬁgful taking
in violation ¢f +he prohibition against the condemnation or
toking oi propevty without Just compensation sbithaﬁ admif—
tedly the defendant hzs problems with the ripari%n ovners on
the lake and squally with the riparisn owners downstrean.
An Order may be e¢utered granting the writ of nandauz,
consolidatiing the wmatter with the other proceeding for en-

forcement of Lhe writ.

Now cne further point: i¥ has been suggesited that there
may be other lawsuits or that cther people may wish to inter-
vene ox that other parties ought %o be joined -as parties—
defendant; T can only suggest that if that's going to hapwoen,
it should happen right soon.

Thank you, gentlemen.

ME. SMIUH: Thaok you, Judgs.

000000000 |
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STATE OF MICUIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

S e i T Pt

'
T

JOHN R. NYLAWD, et al,

Plaintiris,

TRANSCRIFI OF ORDER

BCARD OF COMMISSIONERS OF
MISSAUELE COUNTY
Defendant.

A S T R S R e S T O S S S S S T,

LKEPORTER'S CERTIFICATE
I, Ellen R. Loeks, Official Court Reporter in and for
the 28th Juilcial Circuit of Michigan, do hereby certify that
the foregoing is a true and accurate transcriptién of my
stenographic notes taken at the ‘timwe of ‘the hearing in the

above—entitled cause, and is all of the same so far as

pertains thereto.

-~ .
7. -

Ny Ao P

Orfficial Court XHeporter. .
April 17, 1971. ;

+ Cadibing, -Witcigan




. »

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

HAROLD JACKSON and GLADVS JACKSON, et al
VS,

BOARD OF COMMISSIONERS FOR MISSAUKER
COUNTY, et al I'ile No. C~280

LATZ, et al

Vs,

BOARI OF COMMISSIONERS, et al - File No, C-292

NYLAND, et al

Vs,

BOARD OF COMMISSIONERS, et al File No, C-323
INTERIM DISCOVERY and PRE-TRIAL CONFERENCE

Refore: HON, ELZA M. PAFP, Acting Circuit judge

Tuesday, April 27, 1971, ar the Cour thouse,
Flint, Genzsee County, Michigan,

The parties by their respective altorneys having mer in
chambers for a report on the current status of the County Commissioners
activities in complying with the prior order of this Court for maintaining
the level of Lake Missaukee at no more than 1,238 feet as previously
determined by order of this Court, and the Commissioners having advised
the: Court that a temporary ditch had been opened on Friday, April 22, 1971,
to provide additional drainage for Lake Missaukee, it was agreed that the

following actions would be raken to assist in controlling the warer level
of the lake;

A, Work will proceed at once to increase the size of

culverts under the state highway and railroad bed lying between Lake
Missaukee and Mesquito Greek.

B Approval will be sought from the Michigan Department
af Natural Resources 1o temporarily flood state lands lying nortch of

Lake Missaukee by da mming up water draining into the lake, such dam
to be removed by the county on or about August 1, 1971,

roLnl —

CLEFK, CIROUIT COURT
=1~ ZiTH JUDNCIAL DISTRICT
MISSAUKEE COUNTY, MICHIGAN
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(- Approval will be sought from Missaukee Lakes
Land Company 1o flood lands owned by it and Jying north of Lake
Missaukee in the same area as the state lands referred to in B above,

2. Based on studies of the Department of Natural Resources,
the Court will entertain a pe*ition for a hearing to establish a variable
level for lake Missaukee in July or Angust of 1971 in an appropriace
proceeding after due notice,

T

ey 7
Elza 1L Rapyx,‘ i, Zz(?[rcuit Judge
. ) . . e | é—-, — -7 - .,/,.‘ :} //
- K 1"‘ . \ - A

-

R - v

Sor e Ly
DR -

P (¢ n o obeon g
Chester G Plerce -+
Attorney for Commission

B Ward Smith
Attorney for Plaintiffs Nyland, et al

S o n

A
Ki ! E tThompson &
At

orney for Plaintiffs jackson, et al




STATE OF MICHIGAN i

IN THE CIRCUIT QOURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS OF e :,4/7
MISSAUKEE (DUNTY, AND No, -
MISSAUKEE QOUNTY ROAD COMMISSION,

Plaintiffs,
VEas
ANDREW REPIK, Otto Balzer,
Jay W, Price, (See Exhibit A
for Additional Defendanta,

Defendanta

ORDER ﬁIXIH} DATE FOR HEARING ON (DMPLAINT 10 CONFIRM NORMAL HEIGHT
AND LEVEL OF LAKE MISSAUKEE, AND SPECIAL ASSESSMENT DISTRICT BOUNDARIES
PURSUANT TO PROVISIONS OF ACT 4% OF THE PUBLIC ACTS OF I9AT. AS AMENDED,

At a sesslon of said Court held in the Court House in the City of
Cadillac, Wexford County, Michigan on the 29th day of October 1971 A,D,

PRESENT: HONORABLE WILLIAM R. PETERSON, CIRCULIT JUDGE

A complaint having been heretofore flled prayfng for the confirmation
of the normal height and level of Lake Missaukee and the special assessment
district boundaries pursuant to the provisions of Act 146 of the Public
Acts of 1961 as amended, and it appearing to the Court that the prayer
in sald complaint should be granted;

NOW THEREFOR IT IS ORDERED:
1. That the  13thyay of January AD, 1972 at

10:30 o'clock in the fore  noon of saild day be and it hereby
is fixed ag the date for hearing upon the merits of said Complaint;

2, That Notice of thia proceeding be published in the Waterfromt
for six (€} successive weeka preceding the date herein set for hearing
on said Complaint,

3, That copiles of this Order, Notice of Hearing, as publighed
and Complaint be gerved by certified wail at least 3 weeks prior to the
date herein gset for hearing on each person whose name appears upon the
latest township tax assessment rolla or city assessment rolls, as
owning lands within the special assessment district at the address shown
on the roll,

4, That a copy of this ordeér, Notfce of Hearing, as puyblished
and Complaint be served by certified mail on the Department of
Conservation of the State of Michigan; »

5. That any and all persons interested or affected by this
proceeding appear before this Court on the day and date aforesaid in
the City of Cadillac, Wexford County Michigan, then and there to show
cause why the Prayer in che Complaint should net be granted,

o SO-2P7/
/‘}7'}””&% U.)an \Q%»—

U“mK. 'C-:‘:u-- O d
23TH UDICIAL L. ;,Tmcr Circuit Judge
MSSSAVKEE COuNIY, MICHIGAN
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STATE OF MICHIGAN

IN THE CIRCUIT COURT POR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS OF No, -3¢
MISSAUKEE COUNTY, AND
MISSAUKEE COUNTY ROAD COMMISSION,

Plaintiffs,

va,

ANDRZW REPIK, Otto Balzer,
Jay W, Price, (See Zxnibit A
for Additional Defendants.}

Defendants,

COMPLAINT

Now comes the Missaukee County Beoard of Commlasloners, and
the Missaukae County Road Commission, by the Office of the
Prosecuting Attorney, thru the Cffice of Special Counsel for
Missaukes County and pursuant to provisions of Act 146 of the

Public Acts of 1961 as amended by Act 175 of the Public Acts of
1969, and gives the Court to understand and be informed as follow

1, That the Misssukes County Board of Commissioners by
resolution #55, dated Rebrueary-9,—1907l, a copy which is attachad
hereto marked Exhibit B, and made a part hereof by reference, has
diracted the Missaukee County Road Commission to prepare a Specia
Aggessment District and sybmit 1t to the Circuit Court for approv

2. That Lake Missaukee 13 a natural inland publlc lake as
defined in safd Aet 146 of the Public Acts of 1961 as amended.

3. That pursuant to Court orders rendered by this Circuit
Court in causes adjudicated under File C-280 and C-292 and an
Order of this Court rendered on April 16, 1942, by the Hon,
Fred S. Lamb. the Board of Cormissloners of the County of
Missaukee were ordered to maintain the level of Lake Missaukee
at 1238 feet and to bulld the permanent installation called a
lake level control structure in opder to accomplish the setting

of the lake level and controlling the same which 3ald plaintiffs
have accomplished,

4, That it is necessary to control and maintain the lavel
of Lake Missaukes pursuant to sajld Court crders and the provi-
sions of Act 146 of the Public Acts of 1951 as amended,

5. That 1f the waters in Lakes Missaukee are low and mud
flats are axposed, the mud flats impair the ume of the lake for

recreational purposes, all to the detriment of the welfare and
safaty of the owners of the abutiing property.

-

L

1'




6., That a portion of the tax base in Lake City and the
surrounding townships in which the lake 18 located is derilved
from the value of improvements made by the abutting land owners
as well as other property near the lake wlth accesa thereto and
to preservation of these values depends to a great extent on
the preservation of the normal water level of said lake as set
by thls Circuilt Court,

T. That if the level of the sald lake is too high or too
low, the owners of the property abutting on the lake will suffer
irreparable damages,

8. That the following described individual parcels of
land and all or parts of subdivisions as hereinafter sat forth
are the lands within the speclal aasessment dilstrict as deter-
mined by the Mlssaukee County Road Commission acting as the
department, sald lands being in the City of Lake City, and the
Townships of Lake, Caldwell, and Reeder, all in Missaukee County,
Michigan, to-wit:

Beginning 538,75 ft., S and 908,20 ft. W of NE cor sec, 1-22-8
N 44° 46"W 124 ft. to P,0,B, N 44° 451 W 23,25 ft, N 889 24t W
112.74 £t S4TC 50'W 52,56 £t S 440 461 B 48,23 £t alg lake
shore N 690 35! E 143,10 ft to beg. City of Lake City

Beg 538.75 £t S and 90B.20 £t W of NE corner Sec, 1 T22 N REW
N 44° 461 W 100 feet to P,0,B, Thence N 44° 461 W 24 feet S 69° 35¢
W 143,10 feet to shore of Lake Mlssaukee., 3 I4° 46t E 60 reat

along shore N 55° 09' B 132,10 feet to P,0,B, City of Lake City

Beginning 538,75 feet S and 908.20 feet W of NE corner Sec,

1-22-8B N 449 46 W 50 feet to P,0.B, N 440 461 W 50 feet S 559
09' W 132,10 reet S 44° 461 K 60 feet along shore Lake Missaukee
N 50° 50' B 130.76 feet to place of beginning. City of Lake City

Beginning 538,75 feet 5 and 908,20 feet W of NE corner Seec.
i-22-8 N 440 461 W 50 feet S 50° 50! W 130,76 feet to shore Lake
Missaukee S 44° 46' B 60 feet along shore N 46° 277 E 130,16
feet to P,0,B, City of Lake City

Lot 6 - Eising's Add,
Public Streets - Lake City

Lot A (Boat Housa) commencing at a point on the S side of Logan
Street 32.2 feet W of NW corner of Lot 5; proceeding thence W
along Logan Street 122.5 feet to shore of Lake Missaukeo; thence
SE along Lake shors 72,9 feet; thence N 53° 431 E 92 feat to be-
ginning. Blk, 5 Langley's Second Addition.

Commencing at a point on § side of Logan 3t. which lies 20.6 feet
W of NW corner of Lot 5; proceeding W along Logan Street 11.6

feet; thence S 53° 43' W 92 feet; thence SB along shore of Lake
Missaukee 47.8 feet; thence N 52° 581 B 97.2 feet N 37° 02' W 32l 3
reet to bheginning, Langley!s Second Addition,

2,
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Commancing at a point on £ side of Logan 5t, which lies 20,6

feet W of NW corner of Lot 5 and proceeding thence S 370 021 E

a distance of 32,3 feet for a beginning; thence S 37° 021 E 44 4
feet; thence S 520 58' W 92,7 feet; thence NW along lake front
44 .4 feat; thence N 52° 58! E 97.2 feet to beginning, To be des-
cribed as Lot C proposed Plat Blk,., 5 Langley's Second Addition,

Beginning at polnt 20,6 feet W and S 37° 02' E 78,7 feet of NW
corner Lot S; thence S 37° 02' R 50,2 feet; thence § 520 58 W
89,2 feet to water's edge; thence NW'ly along edga 50,2 feet;
thence N 52° 581 E 92,7 feet to point of beginning, Blk. 5
Langley's Second Addition,

Entire Blk. 5, exc, beginning 20,6 feet W of WW corner of Lot 5,
Blk, 5, B 3792" B 128,9 feet 3 52° 58" W 89.2 feet; NW'ly along
lake shore 215,3 feet to intersection of 5 line of Logan Street;
extend to shore of lake, E along S 1ine of Logan Street 13,1
feat to beginning, Blk, 5 Langley's Second Addition,

Lots 10-11-12, Blk., 3 - Langley's Second Addition.

Lots 6-T-8~9, Blk, 3 -~ Langley's Second Addition.

Lots 6~7-8- Blk 2 - Langley's Second Additioﬁ

Lot 5, Blk 2 ~ Langley's Second Addition

N 45 feet of Lots 3-4-5 Blk 1 Langley's Second Addition

Commencing at NE corner Lot 5, Blk 1; thence S 0° 30' E 45 feet
S 89° 30* W 32,78 feet to a polnt; thence S 89° 30" W 142,58
feet; thence S 320 50' B 54,46 feat along shore of Lake Missaukee j
thence N 76° 8' E 54,50 feet N 0° W 10,81 feet; thence N 69%!
E 67.67 feet to baginning, Blk 1 Langley's Second Addition,

Entire Blk 1, except S 60 faet of Lota 1 and 2 and except N 45
feet of Lots 3-4-5, and except commencing at a point on highwater
mark on Lot 3, Blk 1 in Langley's Second Addition lamted 59.T71
feet SE'ly from a point on the highwater mark on N boundary line
of said Lot 3; thence due E on a line parallel with the S boun-
dary line of Langley Street in sald Plat a distance of 8z feet

to a polnt in Lot 3, in sald Bik 1; thence due S on a line paral-
1ol with Front Street 1in said Plat a distance of 28 feet to a
point in saild Lot 4; thence SW'ly an indeterminate distance to

a point on the highwater merk of saild Lot 3 located 48 feet SEly
from the beginning; thence NW'ly along the highwater mark to begl
nning. Langley's Second Addition Blk 1 W

E 25 feet of S} of Lot 1 and S 10 feet of N 4 of Lot 1 and S 60
feet of Lot 2 Langley's Second Addition Bik 2

W 3 of S % of Lot 1 - Langley's Second Addition - Blk 1
Lots 1-2-3-4-5 N 10 ft, of Lot 6 exc. B 10 ft. of N ¥ thereof;

W 4§ of Lot 12; Lots 13-14 & S 3 of W 40 rt. of N % of Lot 15
Bik 2 Ori1g. Plat City of Lake City

3.




S ho £, of Lot 6; N 37% ft, of Lot 7; N 21 ft, of Lot 10; S 324
ft, of Lot 11, Blk 2 orig, Plat City of Lake City

8 124 ft. of Lot 7; Lots 8 & 9 & beg at SE cor, of Lot 10, Blk 2,
Th. N10Pt, 6 In; W 41 Pt, 6 In; S B In; WoB Pt, 6 In; S 9 Ft,
10 In; B 100 Ft., to beg., Blk 2 orig. Plat Cilty of Lake City

Entire Blk 3 - Orig, Plat City of Lake City

Com, at SB Cor. of Blk 3, Orig L/C; Th along W/L of Main St. S
15° 227 E 214,90 rt; 8 77° 36t W 60 ft; N 22° 7+ W 218,62 ft;
N 78° 13" E B5.05 ft. to beg, exc. S 75 ft. of this desc.

City of Lake City

Com, on W Line of Main St, 1n Clty at a Pt, which lies 7O ft, Ni'ly
(N 15° 221 W) Pr, the intersection of centerline of Unlon St,; with
W line of Main St.; Th. N'ly 15% 22' W along W line of Main St,
75 Pt; Wwily {8 B1° 37' W) 68,77 ft. to a pt. on Sh, of Lake Miss;
Th, SB'1y (522° 071 E) along shore of Lake Miss. 75 ft; th, Ely
{N 77° 36' B) 60 ft. to beg, City of Lake City

Com, at Int. of C/L of Union St. & W, Line of Main St, Th. aleng
PRLOTN of Union 3t, Ext S Bg® 6! W 54,03 ft, to shore of L/Miss;
Th, N 22° 7! W along S/L of Lake 60 £t Th N 77° 36" B 60 ft to
W/L of Main St, § 15° 221 E along W/L of Main S5t, 70 ft, to beg,
i City of Lake City

Unplatted portion of Miltper Park

Henry Miltner Memorial Park
Lot 143 Miltpner's Addition
i‘Lot 142 Miltner'ts Addition

Lot 141 Miltner's Addition

N 41} ft. of Lot 140 Miltnerts Addition

Lot 138 along E'ly line of SD Lot to a Pt: Th, Wily to a Pt,
on the W'ly line of Lot 140 being 18.9 ft. Nfly of the NW cor,
of Lot 139; Th, N'ly 41.5 ft, on W'ly line of Lot 140 to a Pt:
Th, E'ly to a Pt, on B'ly Line of Lot 140, being 270.55 ft. Nily
of the SE cor, of lot 138: Th, S'ly aleng B'ly iine of Lot 140

i T™at part of Lot 140 desc. as beg. 229,05 ft. N'ly of 3E cor. of
ltc Pt, of beg, Miltner's Add,

Cor, of Lot 138 along E'ly line of SD Lots to a pt: Th, W'ly to a
pt. on W'ly line of Lot 139 being 21 ft, S'1y of the NW cor, of
Lot 139; th, N'ly 39,9 ft, on W'ly line of Lots 139 & 140 to a
pt: th, B'ly to a pt. on Elly line of Lot 140 being 229,05 ft.
N'ly of the SE Cor, of Lot 138; th, S'ly along the E!1y line of
Lots 140 & 139 to Beg, Miltner's Ada,

4,

lThoso parts of Lot 139 & 140 desc. as beg, 187.55 ft, N'ly of SE
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Those parts of Lots 138 & 139 & 140 desc. as beg. 187.55 rt. Ntly
of SE Cor. of Lot 138 along E'ly line of 2D Lots to a pt: Th.
W'ly to a Pt, on W'ly 1line of Lot 139 being 21 ft. S'1y on NW
Cor, of Lot 139; Th, S'l1y 55. ft, on Wfly line of 139 to a Pt,
Th. BE'1y to a Pt. on E'iy line of lot 139 being 128 rt, N11y of
SE Cor, of Lot 138; Th., N'ly 2long E'ly line of Lot 139 to a Pt,
of Beg, except all that part of Lot 139 1ying E of present Estab,
Dr, W, Miltner's Add,

N'ly 16,7 ft, of lot 138 & 511y 25.9 't of lot 139 1lying W'ly of
Drive, Miltner's Add,

N'ly 42.6 ft of S'1y 85,2 ft of lot 138 1ying W'ly of drive
Mlltpertsa Add,

S'ly 42,6 £t of Lot 138 1ying W'ly of Drive, Miltner's Add.
Beg. 3952.62 £t W and 264 ft N of SD Cor, Sec, 6 T22N R 7 W
W 541.38 Pt S 100 £t B 441,38 £t NB'ly to beg, Pt, Sec. 6
City of Lake City

N 100 £t of S 164 ft of SW & of SW { Sec, 6-22-7 W of Hwy, M-66
City of Lake City

S 64 ft, of SW & of SW £ Sec, 6 T22N R7W West of Hwy,
City of Lake City

Lot 1

[}

Engelwood Plat
Lot 2 - Engelwood Plat

Lot 3 - BEngelwood Plat

&
)

Lot Engelwood Plat

Lot - BEngelwood Plat
Lot - Bngelwood Plat
Lot - Bngelwood Plag

5
6

Lot 7 - Engelwood Plat
8

Lot 9

- Bngelwood Plat
Lot 10 -~ Engelwood Plat
Lot 11 - Engelwood Plat
Lot 12 - Engelwood Plat
Lot 13 ~ Engelwcod Plat
Lot 14 - Engelwood Plat
Lot 15 - Engelwood Plat

0t 16 - BEngelwood Plat
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Lot 17-31-32 Engelwood Plat
Lot 33 Bngelwood Plat
Lot 3 Engelwood Plat
Lot 35 EBngelwood Plat
Lot 36 Engelwood Plat
Lotg 23 & 37 Engslwocod Plat
Lots 24 & 38 EBpngelwood Plat
Lot 39 Engelwood Plat
Lot U0 Engelwood Plat
Lot 41 Engelwood Plat
Lot 42 Engelwood Plat

S 5 Ft. of Lot 28 and Lots 29-30-43-44 exec, 8 5 Ft, of Lot 30
Engelwood Plat

Lot 1 South Shore Plat & also beg. at SW Cor Engiewood Plat Th
3"y to NW Cor South Shore Plat Th E'ly to NE cor South Shore
Plat Th N to SE Cor ol Englewood Plat Th Wily to POB Pt of NW
of SW & Sec, 7-22-T7 City of Lake City

Lot 2 South Shore Plat

Lot 3 South Shore Plat

Lot 4 South Shore Plat

Lot 6 & W } of Lot 5 South Shore Plat

Lot 7 South Shore Plat

Lot 8 South Shore Piat

Lot 9 South Shore Plat

Lot 10 South Shore Plat

Lot 11 & Beg, at NW Cor. Lot 12 SWi'ly on W'ly bdry of Lot 12 A
dist, of 10 ft: E'ly to NEB Cor, of Lot 12; W'ly to beg. South
Shore Plat

Lot 12 exc beg, at NW Cor, Lot 12; SW'ly on W'ly bdry of Lot 12

A dist, of 10 ft: E'ly to NE cor, of Lot 12; W'ly to beg,
South Shore Plat

6,
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Lot 13, South Shore Plat

Lot 14, South Shore Plat

Pine Oaks Park & Park Lane - Palmer's Pipne Oak Plat
Lot 1 - Palmer's Pine Oak Pilat

Lot 2 - Palmer's Pine QOak Plat

Lot 3 - Palmer's Pine Oak Plat
Lot 4 ~ Palmert's Pine Oak Plat
Lot 5 - Palmer's Pine Oak Plat

Lot 6 - Palmer's Pine Oak Plat

SW'ly % of Lot 7 - Palmer's Pine Oak Plat

NR'ly 4 of Lot 7 - Palmer's Pine Oaks Plat

Lot 8 1ying in Lake Twsp, - Palmer's Pine Oak Plat
Lot 9 lying in Lake Twsp. - Palmer?'s Pine Oak Plat
Lot 10 - Palmert's Pine Oak Plat

Lot 11 ~ Palmer's Plne Cak Plat

Lot 12 1ying in Lake Twsp, - Palmer?s Pine Oalk Plat

That part of Lot 8 lying in Reeder Twp,, Sec, 7, T22 N, R7W
Palmer's Pine Oaks Plat

A1l that part of Lot 9 1lylng in Reeder Twp,
Palmer's Pine Oaks Plat

Lot 12 lying in Reeder Twp., Palmer's Pine Oaks Plat

Lots 13 & 14 & E 4 Lot 15 1ying in Reeder Twp.
Palmert's Pine Oaks Plat

That part of W 4 Lot 15 lying in Reeder Twp,
Palmer's Pine Oaks Plat

Outlot "A" Buena Vista Park

Lot 11 - Buena Vista Park

Lot 12 - Buena Vista Park
Lot 13 ~ Buena Viata Park
Lot 14 - Buena Vista Park




Lot
10!
Lot
Lot

Lot

Lot
Lot
Lot
Lot

Lot
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15 - Buena Viata

Public Walk

16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

&

Buena
Buena
Buena
Buena
Buena
Buena
Buena
Buena
Buena
Buena
Buena
Buena
Buena

Buena

Vista
Vista
Vista
Vista
Vista
Viasta
Vista
Vista
Vista
Vista
Vista
Viata
Vista

Vista

Park

Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park
Park

Park

31 - Buena Vista Park

Lots 32 & 33 - Buena Vista Park

Lots 3 - 35 - 36 - 37 - Buena Vista Park

Lots 38-39 - Buena Vista Park

Lot

4o

Lot 41

Lot

. ]

Lot 43
Lot 44

Lot 45

4

Buena Vista Park

Buena
Buena
Buena

_guena

Viata
Viata
Vista

Viata

Park
Park
Park

Park

Buena Vista Park

Lots 46-47 - Buepa Viata Park

rot 48 - Buena Vista Park

Lot 49 - Buena Vista Park

Lot 50 - Buena Vista Park

Lot 51-52 ~ Buena Vista Park
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Lots 53-54-55 - Buena Vista Park

Lots 56 & ST -~ Buena
Lots 58 & 59 - Buena
Lots 60 & 61 - Buena

Lots 62 & 63 - Buena

Vista Park
Viata Park
Vista Park

Vista Park

Lots 64-65-66-6T7 & 68 - Buena Vista Park

Lots 69-T0 - Buena Vista Park

Lot 71 - Buena Vista

Park

Lot 72-73 - Buena Vista Park

Lot 74 - Buana Vista
Lots 75 & 76 - Buena
Lot 77 - Buepa Viata
Lot 78 - Buena Vista
Lot 79 - Buena Vista
Lots 80 & 81 - Buena
Lots B2-83-8B4 & 85 -

Lot B6 - Buena Vista

Lots B7 & 88 - Buena
Lot B89 - Buena Vista
Lot 90 - Buena Vista
Lot 91 - Buena Vista

Lot 92 - Buena Viata

Lot 93 - Buena Vista

Park

Vista Park
Park

Park

Park

Vista Park
Buena Vista Park
Park

Viata Park
Park

Park

Park

Park

Park

Lot 94-95 - Buena Vista Park

Lot 96 - Buena Vista

Park

Lots 97-98 - Buena Vista Park

Lota 99 & 100 - Buena Vista Park

Lot 101 - Buena Vista Park

Lot 102 - Buena Vista Park

Lots 103-104-107-108

- Buena Vista Park

9.
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Lots 105-106 - Buena Vista Park

Lot 109 - Buenpa Vista Park

Lot 110 - Buena Vista Park

Lots 111-112-113-114 - Buena Vista Park

Lots 115-116 & 117 - Buena Vista Park

Lot 118 - Buena Viata Park

Lot 119 - Buena Vista Park

Lot 120 ~ Buena Vista Park

Lots 121-122-123 ~ Buana Vista Park

Lots 124-125-126 - Buena Vista Park

Lot 127 - Buena Vista Park

Lot 128 - Buena Viata Park

Lots 129-130-131 - Buenm Vista Park

Lot 132

Lot 133

Lot 134

Lot 135

Lot 136

1

Lot 137

Lot 138

Buena Vista Park
Buepa Vista Park
Buena Vista Park
Buena Vista Park
Buena Viata Park
Buena Viata Park

Buena Vista Park

Lots 139-140-141-142 - Buena Vista Park

Lots 143 and W of 145 & 146 - Buena Vista Park

Lots 144 and TH B} of 145 & 146 - Buena Vista Park

Lot 147 - Buena

Lot 148 - Buena

Lot 149 - Buena

Lot 150 - Buena

Lot 151 - Buena

Lot 152 -« Buena
Lot 153 - Buena

Lot 154 - Buena

Vista
Vista
Viata
Vista
Vista
Vista
Vista

Vista

Park
Park
Park
Park
Park
Park
Fark

Park

10,




Lot 155-156-157 - Buena Viata Park

Lot 158 - Buena Vista Park

Lot 159-160 - Buena Vista Park

Lot 161-162-163 - Buena Vista Park

‘ Outlot "B" Missaukee Heighte No. 2 (reference)

Lot 1 - Missaukee Heights 2

Lot 2 - Mlssaukee Heilghts 2
Lot 3 - Missaukee Heights 2
Lot 4§ - Migsaukee Heights 2
Lot 5 - Missaukee Helghts 2
Lot & - Miassaukee Heights 2
Lot T - Missaukee Heights 2
Lot 8 - Missaukee Heights 2
Lot 9 - Missaukee Helights 2

Lot 10 - Missaukee Helghts 2

| Lot 11 - Missaukee Heights 2

Lot 12 - Missaukee Helights 2
Lot 13 - Missaukes Heighfs 2
Lot 14 - Missaukee Helghts 2
Lot 15 - Missaukee Heights 2
Lot 16 - Missaukee Heights 2
Lot 17 - Missaukee Helghts 2
Lot 18 - Missaukee Helghts 2
Lot 19 - Missaukee Heights 2

Lot 20 & B 44 £y of Lot 21 - Missaukee Helghts 2

Missaukee Heights 2

West 6 ft, of Lot 22; Lot 23 & Bast 6§ Pt., of Lot 24
Missaukee Heights 2

W 6 ft of Lot 21 & Lot 22 Exc W 6 ft, thereof
11.
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W2st 44 ft, of Lot 24, Lots 25-26 & Lots 45 to 49 inc.
Missaukee Heights 2

Lots 27-28-29 - Missaukee Helghts 2

Lot 30 exe W 55 f't & Bny, Lot 31 - Missaukee Helghts 2

W 55 £t of Lot 30 - Missaukee Helghts 2

Lots 32-33 - Missaukee Helghts 2

Lot 34 - Missaukees Heights 2

Lot 35 - Missaukee Helghtas 2

Lot 36 - Missaukee Heights 2

Lot 37 - Missaukeae Heighta 2

Lot 38 - Missaukee Helghts 2

Lot 39 - Missaukee Heights 2

Lot 40 - Missaukes Helghts 2

Lot 41 - Missaukee Heights 2

Lot 42 - Missaukee Haights 2

Lots 43-44 - Missaukee Helghts 2

Beg. at Inter of N'ly 1ipne of Lakeview St. with W line Mias, Hts,
No, 2 Th N 0° 05' 30" W 199,98 ft to NW cor outlot B Th § 690 33
W 69,57 Pt Th § 20° 27 E 187.49 ft to POB with Riparian Rights
Pt, Gov't, Lot 4 Sec, 12 T22N RBW

All Gov't, Lot 4 E of Line N & S & // to its W Line 26 2/3 Rds
2 of 5D Line Exc beg at inter of N'ly line Lakeview St, with W
Line Miss, Hts, No, 2 Tnh N 0° 05' 30" W 199.98 £t to AW cor,

Outlot B TH S 69° 331 WEQ.57 £t TH 8§ 200 271 R 187.49 Pt to PCB
with Riparian Rts, Sec. 12 T22N ROW

it Mldway Heighta

Lota 1-2 - Midway Helghts Piat

Lots 3-4 Midway Heights Plat

Lots 5-6 Bxe N, 25 Pt: of Lot 6 - Midway Heights Plat

Lots 7-8 and N. 25 Pt: of Lot 6 - Midway Heights Plat

Lot 9 - Midway Helghts Plat

Beg at SW Cor Lot 10 TH Alg W Line N 02° 40" W 48,5 rt ™ N 77°

40' B 93,77 Pt Th 5 01° 46+ 30" W 65,28 Pt TH S 77° 401 W 93,77
ft TH N 029 40 W 16,73 £t to PGB Midway Helghts

12,




Par, A Comm at Monument near NW Cor Lot 10 § 2° 40! B 39,32 ft
N 679 581 30" E 16,02 £t to P.O,B, N 50 18! w 213,77 £t N 58°
38* 30" B along Water 60 ft s 4° 551 B 173,67 £t S 229 18t B
48,35 £t S 67° 58' 30" W 69,89 ft to beg. part of Lot 10 Midway
Helghts Plat

Par, B Comm at Mopument pear NW Cor Lot 10 § 20 40' E 39,32 ft
N 670 58" 30" 8 85,91 ft to P,0,B, N 22° 18 w 48,35 rt N 4° 553
W 173,67 £t N 58° 38? 30" E along water 87,27 £t S 1° 461 0"

B 243,21 £t S 67° 581 30" W 52,90 ft to P.O0,B, Part of Lot 10
Midway Helghts Plat

Beg at SE Cor Lot 10 Th Alg E Line N 01° 46' 30" E 197.50C ft Th
3 67° 58130" W 65,68 £t S 11° O7' E 135.8 ft S 01° 46 30" W
65.28 ft N 77° 40' B 40 £t N 01° 467 30" E 16.73 £t to beg
Midway Heights Plat

Bag at SW Cor Lot 10 TH N 02° 40' W 48,5 £t to FOB TH Alg W Side
Lot N 02° 40 w 342,16 £t N 58° 38' 30" E 6 Pt S 05° 18 B 213.77
Pt N 67° 58" 30" E 57,11 £t 8 119 07' E 135.8 £t TH S 77° 4o w
93,77 £t to POB Midway Helghts Plat

Lot 11

Midway Heights Plat

Lot 12

Midway Helghts Plat
Lot 13 - Midway Heights Plat

Lot 14

Midway Heights Plat

Lot 15 - Midway Heighta Plat
Lots 16-17-18-22-23-24 - Midway Heignhts Plat

Lots 19-20-21-25 - Midway Heights Plat

Lot 18 - Missaukee Park 2nd Add,
Lot 19 - Miassaukee Park 2nd Add,
Lot 20 - Missaukee Park 2nd Add,
Lot 21 ~ Missaukee Park 2nd Add,
Lot 22 - Missaukee Park 2nd Add,
Lot 23 - Missaukee Park 2nd Add,
Lot 24 - Missaukee Park 2nd Add.
Lot 25 - Missaukee Park 2nd Add,
Lot 26 - Missaukee Park 2nd Add.
Lot 27 - Missaukea Park 2nd Add,

Lot 28-29 - Missaukses Park 2nd Add,
Lot 30 - Missaukee Park 2nd Add,

13'




Lot
Lot
Lot
Lot
Lot
Lot
E}
E3
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot

Lot

31 - Miessaukae Park 2pd Add,
32 - Missaukee Park 2nd Add,
33 - Missaukee Park 2nd Add,
34 - Missaukese Park 2nd Add,
35 - Missaukae Park 2nd Add.

36 & W 4 of Lot 37 - Missaukee Park 2nd Add.

of Lot 37 & W % of Lot 38 - Missaukes Park 2nd aAdd,
of Lot 38 & Lot 39 - Missaukee Park 2nd Add.

40 - Missaukee Park 2nd Add,

41 - Missaukee Park 2nd Add,

1 - Missaukee Park Orig, Plat

2 - Missaukee Park Orig. Plat
3 - Missaukee Park Orig, Plat
4 - Missaukee Park Orig, Plat
% - Missaukee Park Orig, Plat

6-7 - Missaukee Park Orig, Plat

8-9 - Missaukee Park Orig. Plat

10 - Missaukee Park Orig. Plat
11 - Missaukee Park Orig. Plag
12 - Migsaukee Park Orig, Plat
13 - Missaukse Park Orig, Plat

N 100 ft: of Lot 14 - Missaukee Park Orig. Plat

N}

of Lot 15 - Missaukee Park Orig, Plat

Lot 16 - Migsaukee Park Orig, Plat

Lot 17 - Missaukee Park Orig, Plat

Lot 18 - Missaukee Park Orig, Plat

Lot

19 Bxc 16 Ft: N & 3 by 40 Pt: B & W for driving alley

Miasauvkee Park Orig. Plat

Lot 20 - Missaukee Park Orig, Plat

Lot 21 ~ Missaukese Park Orig, Plat

Lot 22 - Missaukee Park Orig, Plat

14,
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Lot 23 - Missaukee Park Orig. Flat

Lot 24 - Missaukee Park Orig, Plat

Lot 25 - Misaaukee Park Orig. Plat

Lot 26 - Missaukee Park Orig, Plat

Lot 27-28 - Missauvkee Park Orig. Plat

Lots 1-2 - Missaukee Park lst Add,

Lot 3 - Missaukee Park 1st Add,

Weat 75 ft: of Lot 1 ~ Silver Birch Biuff

Bast 75 ft of the West 150 Pt: of Lot 1 -~ Silver Birech Bluff

B 75 ft of W 225 Pt of Lot 1 ~ Silver Birch Bluff

B 75 ft of W 300 £t of Lot 1 - Silver Birch Bluff

Beg at NE Cor Lot 1 TH W'ly on N Line 41 £t TH S'ly on straight
line to SE Cor SD Lot TH E'ly on S Line to SB Cor Lot 2 TH Ny
on stralght line to pt on N line Lotl which 1ies 34 ft E'ly of
NW cor Lot 2 TH W'ly 34 ft to beg, Pt of Lots 1 & 2

Silver Birch Bluff

E 16 ft of Lot 2 all of Lot 3 and W& of Lot 4
Silver Birech Bluff

B 4 of Lot 4 and Lot 5 - Silver Birch Biuff
Lots 6-T - Silver Birch Bluff

Lot 8 - Silver Birch Blufr

Lots 9-10 - Silver Birch Bluf?

Lots 11 & 12 - Silver Birech Bluff

Lot 13 - Si1lver Birch Bluff

Lots 14-15-16 - Silvar Birch Bluff

Lots 17-18 - Silver Birch Bluff

Lot 19 - Silver Birch Bluff

Lot 20 - Silver Birch Bluff
Lot 21 -~ Silver Bireh Bluff
Lot 22 - Silver Birch Bluff
Lot 23 - Silver Birch Blufr
Lot 24 - Silver Birch Bluff
Lot 25 - Silver Birch Blurf

15,




Lot 26 - Silver Birch Bluff
Lot 27 - Silver Birch Biuff
Lot 28 - Silver Birch Blufrf

Plat 2nd Addition to Missaukee Park., L 2 P 45, adjacent to
Public Walk & Baach

Plat of Missaukee Park, L 1, P 40

1st Additlon to Missaukee Park, L 2, P42
Silver Birch Bluff, L 2, P 43

Roadways and Public Walks in Lake Twp.

A Pt of the W 890 ft of Gov't Lot 4 & the W 890 ft of the SWw &
of the SW & of Sec 11, for a pt of beg. proceed N of the SW Cor
of Sec 11, A Dis of 1, 782 ft to a Pt, TH S 86° 151 E 515.2 rt
S 64° 15' B 200 ft to P,0.B, Pro, N 64° 15' w 50 rt N 25° 45 &
125 £t § 64° 15" B 100 £t SW'ly 135 ft more or less to P,0.B,
Sec, 11 T 22 N ROwW

A Pr of the W B90 ft; of Gov't Lot 4 & the W 890 rt; of SW & of
TH SW { of See, 11, for 2 Pt. of Beg, Proceed N of the SW Cor,
of Sec 11, A Dist, of 1,782 ft: to a Pt, TH S BE° 15! & 515,2
ft to P,0,B, of following desc, - From P,0,B. Pro, S 64° 157 &
15 £t N 25% 45! B 125 Pt Th N 64° 151 4 150 Pt TH 8 25° 451
125 ft to P.0.B. Sec. 11-22-8

W B90 ft; of Th SW £ of the SW & exc. a Par., of Land beg, at a

Pt 890 ft; B of SW Cor of Sec, 11, TH N 1B3 Pt; W 152 ft; S 183
ft; E 152 ft; to beg also W B90 ft; to Gov't Lot 4 Exe, a part of]
TH W 890 Pt; of Gov't Lot 4 and the W 98 ft; of SW £ of SW i

of Sec 11-22-8 for a pt of beg proceed N of the SW Cor of Sec 11
A dist of 1,782 £t; to a pt Th S BE° 15' § 515,2 ft; to a pt.

th 3 64° 15! B 200 ft; to a pt. which is the pt. of beg. of the

fol. desc, of land from the pt, of beg proceed N 64° 151 W 50 ft
£ 100 £t th sw'ly 135 ft; more or less to a pt of beg. Sec, 11,
T22N, REW 41,60 A,

Lot 1 - Birchaven Beach

Lots 2-3 - Birchavan Beach

Lots 4-5-6 - Birchaven Baach

Lot 7 - Birchaven Beach

Lot 8 - Birchaven Bsach

Lot 9 - Birchavan Beach

Lots 10-11 - Birchaven Beach

Lot 12 -« Birchaven Beach

Lots 13 - 14 -~ Birchaven Beach

Lot 15 - Birchaven Beach 16




Lot 16 - Birchaven Beach
Lot 17 - Birchaven Beach
Lot 18 - Birchaven Beach
Lot 19 - Birchaven Beach
Lots 20-21 - Birchaven Beach
Lot 22 - Birchaven Beach
Lot 23 - Birchaven Beach
Lot 24 - Birchaven Beach
Lot 25 - Birchaven Beach
Lot 26 ~ Birchaven Beach
Lot 27 - Birchaven Beach
Lots 28-29 -~ Birchaven Beach
Lot 30 - Birchaven Beach

Lot 31 Birchaven Beach

]

Lot 32 - Birchaven Beach

Lot 33 Birchaven Beach

Lot 34 - Birchaven Beach

Lots 35-36-37 - Birchaven Beach

Lot 38 - Birchaven Beach

Lot 39 - Birchaven Beach

Lot 40 - Birchaven Beach

Lot 41-42 - Birchaven Beach

Lot 43 - Birchaven Beach

Lot 4l4-45 - Birchaven Beach

Lot 36 - Birchaven Baach

Lots 47-48 - Birchaven Beach

E 4 of N } of Gov't Lot 2 Sec, 10, T 22N, RBW  8.544
Birch Haven Beach Unit of Miss, Lakes Land Co., Plat No,

Private B:ach of Miasa, Lakes Club

17.
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Govit Lot 4 N & E of Sapphire Lake Plat 2 & Qov't Lot 5 W & 8
of Birch Haven Beach Unit 1 Sec, 10, T22N, REW 37.71iA

Frae, Sec., 3

Oov't Lots 1 & 2 Sec. 2, T22N, RBW 58,694

Pine Diive

Lot 27 - Crow's
Lot 28 - Crow's
Lot 28 - Crow's
Lot 30 - Crow's
Lot 31 -~ Crow's
Lot 32 ~ Crow's
Lot 33 - Crow's
Lot 34 - Crow's
Lot 35 ~ Crow's
Lot 43 - Crow's
Lot 444 - Crowl's
Lot 45 - Crow's
Lot 46 - Crow's
Lot 47 - Crowl's
Lot 48 - Crow's
Lot 49 - Crow's
Lot 50 -~ Crowla
Lot 51 - Crow's
Lot 52 - Crow's
Lot 53 - Crowls
Lot 54 - Crow's
Lot 55 - Crow's
Lot 56 - Crow's
Lot S7 - Crow's
Lot 58 - Crow'a

Neat
Nest
Nest
Nest

Nest

Nest
Nesat
Nest
Nest
Neat
Nest
Nest
Nest
Nest
Nest
Nesat
Nest
Nest
Nest
Nes$
Nest
Nest
Nest

Nest
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Lot 59 ~ Crow's Nest
Lot 60 = Crow's Nest
| Lot 61 - Crow's Nest
Lot 62 - Crow's Nest
Lot 63 -~ Crow's Nest
Lot 64 - Crow's Nest
Lot 65 - Crow's Nest
Lot 36 ~ Crow's Nest
Lot 37 - Crow's Nest
Lot 38 - Crow's Nest
# Lot 39 - Crow's Nest
Lot 40 - Crow's Nest

Lot 41 - Crow's Nest

Lot 42 - Crow's Nest
Lot 26 - Crow!s Mest
Lot 25 - Crow's Nest
Lot 24 - Crow's Nest
Lot 23 ~ Crow's Nasat
Lot 22 -~ Crow's Nest
l Lot 21 ~ Crow?s Nest
Lot 20 - Crow's Nest
I Lot 19 - Crow's Nest
Lot 18 - Crow's Nest
1 Lot 17 - Crow's Nast
T Lot 16 - Crow's Nest
Lot 15 - Crow'!s Nest
” Lot 14 - Crow's Nest

Lot 13 - Crow's Nest

Lot 12 - Crow's Neat
Lot 11 - Crow's Neat

19,




Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot

Lot

10
9 -
8 .

—d
1

[} ¥]
1

[¥a) o =3 oW £ W
1

~ Crow's Nest
Crow's Nest

Crow's Neat

Crow's Nest

Crow's Nest

Crowls Nest

Crow's Nest

Crow's Neat

Crow's Nest

Crow's Nest
Redman's Miasaukee
Redman's Missaukee
Redmants Misaaukee
Redmant's Missaukae
Redman's Missaukee
Redman!s Milssaukee
Redman's Missaukee
Redman's Missaulkee

Radman's Missaukee

Lake
Lake
Lake
Lake
Lake
Lake
Lake
Lake

Lake

10 ~ Redman's Missaukee Lake

11
12
13
14
15
16
17
18
1 -

2 -

-~ ARedmants Missaulkee Lake

- Redman?a Missaukee Lake

- Redman's Missaukee Lake

- Redman's Missaukee

Lake

- Redmap's Missaukee Lake

~ Radman's Missaukee Lake

- Radman?s Missaukee Lake

- Radmant's Miasaukee Lake

Tom's Bay
Tom's Bay

20,
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Plat
Plat
Plat
Plat
Plat
Plat
Flat
Plat
Plat
Plat
Plat
Plat
Plat
Piat
Plat

Plat
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Lot 3 -~ Tom's Bay
Lot 4§ - Tom's Bay
Lot 5 ~ Tom's Bay
Lot 6 - Tom's Bay
Lot 7 - Tom's Bay
Lot 8 - Tom's Bay
Lot 10 - Tom's Bay
Lot 11 - Tom'as Bay
Lot 12 - Tom's Bay
Lot 13 - Tom's Bay
Lot 14 - Tom's Bay
Lot 15 - Tom's Bay
Lot 16 - Tom?a Bay
Lot 17 ~ Tom's Bay
Lots 18 & 19 - Tom's Bay
Lot 20 - Tom's Bay
Lot 21 - Tom's Bay
Lot 22 - Tem's Bay
Lot 23 - Tom's Bay
Lot 24 - Tom's Bay
Lot 25 - Tom's Bay
Lot 26 - Tom's Bay
Lot 27 - Tom's Bay

Lot 1 -~ Lettich Cove

Lot

Lot

Lot

2
3
4
Lot 5
Lot 6
7

Lot

Lettich Cove

Lettich Cove
Lettich Cove
Lettich Cove
Lettich Cova

Lettich Cove

21,
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Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot

Lot

~ 2N

8 - Lattich Cove

g - Lettich Cove

10 -~ Lettich Cove
11 - Lettich Cove
12 - Lettich Cove
13 - Lettich Cove
14 - Lettich Cove
15 - Lettich Cove
16 - Lettich Cove
17 - Lettich Cove

18 - Lettich Cove

19 - Lettich Cove
20 - Lettich Cove
21 - Lettich Cove
22 - Lettich Cove
23 - Lettich Cove

Lots 10 & 45 - Redman Isle

Lots 11 & 46 - Redman Isle

Lots

Lots 13 & 48

12 & 47 - Redman Isle

Redman Isle

Lots 14 & 49 - Redman Isle

Lots 15 & 50 - Hedman Isle

Lots 16-17-51 & 52 - Redman Isle

Lots 18 & 53 - Redman Isle

" Lots

19 & 54 - Radman Isle

Lots 20 & 21 55 & 56 - Redman Isle

Lots 22 & 57 ~ Radman Isle

Lots 23 & 58 - Redman Isle

Lots

24 & 25 59 & 60 - Redman Isle

r,ots 26 & 61 - Redman Isle

Lots 27 & 62 - Redman Isle

22,




Lots 28 & 63 - Redman Iale

Lots 29-30-64 & 65 - Redman Isle
Lots 31 % 66 ~ Redman Isle

Lot 67 - Redman Isle

Lots 32 & 68 - Redman Isle

Lotas 33 & 69 - Hedman Iale

L,ots 34 & 7O - Redman Isle

Lots 35 & 36 & 71 - Redman Isle
“Lots 9 & 44 - Redman Isle
Lots B & 43 - Redman Isale

Lots 7 & #2 - Redman Isle

Lots 6 & 41 - Redman Isle

Lots 5 & 40 - Redman Isle

Lots 4 & 39 - Redman Isle

1

Lots 3 & 38 - Redman Isle

Lots 2 & 37 - Redman Isle

Lot 1 - Redman Isle

Lot 1 - Nancy Plat
Lot 2 - Nancy Plat
Lot 3 - Nancy Plat
Lot 4 - Nancy Plat
Lot 5 - Nancy Plat
Lot 6 - Nancy Plat

Gov't, Lot & except Plat of Clayton's Harbor Sec, 2T22N R BW

Clayton's Harbor

Lot 1 - Clayton's Harbor
Lot 2 - Clayton's Harbor
Lot 3 - Claytont's Harbor
Lot 4§ - Clayton’s Harbor

Lot § - Clayton's Harbor

Lot 6 - Clayton's Harbor
23.
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Lot 7 - Clayton's Harbor

Lot B - Clayton's Harbor

Lot 9 - Clayton's Harbor

Lot 10 - Clayton!s Harbor

Lot 11 - Clayton's Harbor

Lot 12 - Clayton's Harbor

Lot 13 - Clayton's Harbor

Lot 14 - Clayton's Harbor

Lot 15 - Clayton's Harbor

Lot 16 - Clayton's Harbor

Lot 17 - Clayton's Harbor

Lot 1B - Clayton's Harbor

Lot 19 - Clayton's Harbor

Lot 20 - Clayton's Harbor

Lot 21 - Claytonts Harbor

Pt, of Lot 61 in Lake Twp, - Clayton's Harbor

Pt of Lot 62 in Lake Twp, - Clayton's Harbor

Lot 63 - Clayton's Harbor

Lot 64 -~ Clayton's Harber

Lot 6% - Clayton's Harbor

Lot 66- Clayton's Harbor

Lot 67 - Clayton’a Harbor

Lot 68 - Claytont's Harbor

Pt. of Lot 30 1n Caldwell Twp, - Clayton's Harbor
Pt, of Lot 30 in Caldwell Twp. - Clayton'’s Harbor
Lot 58 - Clayton's Harbor

Lot 59 -~ Claytonts Harbor

Lot 60 - Clayton's Harbor

Part of Lot 61 in Caldwsell Twp. - Clayton's Harbor
Part of Lot 62 in Cladwell Twp. - Clayton's Harbor
Lot 22 - Clayton's Harbor

24,




Lot
Lot
Lot
Lot
Lot
Lot

Lot

23
24
25
26
27
28
29

,’\ -

Clayton's Harbor

~ Clayton's Harbor

Clayton's Harbor

Clayton's Harbor

Claytont's Harbor

t

Clayton's Harbor

- Claytonts Harbor

Pt of Lot 30 in Lake Twp. - Clayton's Harbor

Pt of Lot 31 in Lake Twp, - Clayton's iHarbor

Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot
Lot

Lot

32
33
34
35
36
37
38
39
Lo
n
4o
43
4y

Outlot

Lot
Lot
Lot

Lot

57
56
55
54

« Claytonis Harbor
- Claytont's Harbor
- Clayton's Harbor
- Clayton's Harbor
- Clayton's Harbor
- Claytbn's Harbor
- Claytents Harbor
- Claytont's Harbor
- Clayton's Harbor
- Clayton's Harbor
- Clayton's Harbor
- Clayton's Harbor
- Claytonts Harbor
A - Clayton'a Harbor
- Clayton's Harbor
- Claytonts Harbbr
- Claytontis Harbor

- Clayton's Harbor

Lot 53 - Clayton's Harbeor

Lot 52 - Clayton's Harbor

Lot 51 - Clayton's Harbor

Lot 50 - Clayton's Harbor

25.
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Lot 49 - Clayton!s Harbor
Lot 48 - Clayton's Harbor
Lot 47 - Claytonts Harbor

Lot 46 - Clayton's Harbor

Lot 45 - Claytont's Harbor
North Lawn Beach

That Part of Lots 26-27-28 1ying 1n Lake Twsp, - North Lawn Beach
Lots 29-30-31 - North Lawn Beach

N Part of Lot 26 axtending into Caldwell Twp., beg, 1202.2 ft,

S of NW cor of Qov't Lot 2; E 100 ft,; 3 100 ft,.: W 100 ft,:

N 100 Pt, to place of beg. Ssc 36, T23N, ABW North Lawn Beach
Lot 27 ~ Beg. 1202,2 ft, S & 100 ft, B of NW Cor of Gov't Lot 2;
Th E 100 f£t,: 8 100 ft.; W 100 £t,; N 100 rt, to place of beg,
See, 36, T23N, R6W - North Lawn Beach

Lot 28 - Beg, 1202,2 ft, S & 200 ft, E of NW cor of Gov't, Lot
2; E 155 ft,; SE'ly 151.4 ft.: W approx. 260 ft,: N 100 ft, to
beg. Sec, 36, T2, RSW - North Lawn Beach

Lot 15 - North Lawn Beach

Lot 14 - North Lawn Beach

Lot 13 - North Lawn Beach
Lot 16 - North Lawn Beach
Lot 17 - North Lawn Beach
Lot 18 - North Lawn Beach

Lot 19 - North Lawn Beach

Lots 20-21 - North Lawn Beach

Lot 22 fNorth Lawn Beach

Lot 23 - North Lawn Beach

Lot 24 - North Lawn Beach

Lot 25 - North Lawn Beach
Lot 12 - North Lawn Beach
Lot 11 - North Lawn Beach

Lot 10 - North Lawn Beach
Lot 9 - North Lawn Baach
Lot 8 - North Lawn Beach
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Lot 7 - North Lawn Beach
Lot 6 - North Lawn Beach
Lot 5 - North Lawn Beach

Lot 4 - North Lawn Beach

Lot 3 - North Lawn Beach

Lot 2 - North Lawn Beach
Lot 1 - North Lawn Beach
County Park

9. That Lake Missaukee is located within the City of
Lake City, the Township of Lake, the Township of CAldwell and
the Township of Resder, all in Missaukee County, Michigan,

10. That the County Board of Commissioners, and the

' County Road Commission has surveyed the lake, referred to govern-

ment surveys, noted high water 14mes, consulted with residepts
of the area, and constructed the improvement to maintaip and
contrel the lake level,

11, WHEREFORE, THESE PLAINTIFFS PRAY:

A, That this Court set a time and place for the hearing
to affirm the 1238 1evel of Lake Miasaukee; and confirm the
special assessment district boundaries,

B, That the Prosecuting Attorney, thru the Office of
Counsel, be authorized to give Notice of the Hearing by publi~
cation same once each week for six (6) consecutive weeks prior
to the date set for hearing, to each person whosSe name appears
upor the latest city and township tax assessment roll as owning
lands within the apecial assessment district at the address
shown on the roll; such notice shall alsc be served by certifisd
mall upon the Department of Conservation of the State of Michigan

C, That thig Court affirm the lavel of Lake Missaukee
— %

&t 1238 {ewi svove mean sea level.

D. That the Court consider and review the description of
lands within the special assessment district;

E. That the Notice, to be published and served by cer-
tifled mall, direct to all iInterested persons to show cause,
if any that they have, why the normal height and level of said
lake should pot remain at a maximum of 1238 feet above mean
sea level,

F. That the Notice be in substantially the form of
Exhibit C attached hereto,

27.
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Business Address:

3130 Casmere Avenue
Hamtramek, Michigan 48212
Phone: TW 1-0492

" ey,

Dated: ¢ g"&%:zz [f 7/

BOARD OF COMMISSICNERS OF
COUNTY OF MISSAUKEE

MISSAUKEE COUNTY ROAD COMMISSION

/Ztﬁ/a!ﬁ"‘a’“——/

Attor, ¥y, MissayWee County, Mich,

N AT

ary C,/ Hoffman #rosecuting

A orney for Plaintiffa
of Counsel,




H-528 - =~ Sstate of Miclf\;an-——county of Missaukee-  DBoard of Commissioners
5 October 27, 1w/l at 10:00 o'eclock A.M.

Chalrman c¢alled board to order; All Pregent

Prgy er offersd by Com. VanderWal

Com. Holmbold% moved, supported by Com. Helsel the following:

WHEREAS pursuont fo direction of the Circuit Court of the County of

Missaukee in causes Ko, C-323 and C-280, the Board of County Commissioners and
ﬂ;o Misssukeo County Road Commlssione® was directed by order of said Court to

' byild and malntalin a lake leval structure on Lake Missaukeo in order to protect
1:;13 public health, wolfare snd safoty of the ctﬂzens of the Clty of Lake City
pnd the Townships of Laka, Reeder and Caldwell, and : .

WHEREAS sald wator |evol control structure has been constructed and
rolsted improvements have beon completed, and

WHEREAS tThe spar:ial assossment District boundarms ond propertias In
said district have beon qnumara‘rod desfgnated and proparad by the Board of
Goun‘ry Road Commissioners,

NOW, THEREFCRE, BE IT RESQLYED by the Board of Ooun‘ry Connissioners of
1'?!1:0 County of Missaukee as foliows:

; I« That sald Board of Couaty Cormissioners horeby approves of the
special assessment district and all properties therein as presentsd to It by
the MIssaukes County Road Commission.

2. That sald foard of County Commissionars hereby dotermines that
th‘a full costs of said lake leve! structure and related improvenents shall be
financed by levyiag special sssegsments in three equal annual Installments over

- the benafited properties in the special assessment district pursuant to provisions
of AcT 146 of the Public Act of 1961 ms amended, aad Act 175 of the Public Acts
of 1969 as anendad.

. 3. That the said Doard of County Comaissioners heroby directs the
Prosecuting Attornaey of the County to institute In the Circult Court of the
County of Missaukae the proper petiticon, and with the aid of counsal, Attorney
Chester C. Plerce, a daternination of the concurrance of the established normal
height and lavel of the watcrs of Lake Nissaukes at 1238 foat, and

BE IT FUATHER REZSOLVED that said potition rocquost the approval of said
Court of The special assossment diswricT and [ts toundarcc, and of atl parcels

of iand and political . .livisions which ara beasfited . .o constryctlon and

osTabllshmant of thi ..«0 leval structura and related :.. . ..=ea”s and which

percals of land bon .fited theraby shall constitute the special ccsessmant district. °

Motlon Carriad 9 Yes O Nay



EXHIBIT "C*"

NOTICE OF HEARING
oN

CONPIRMING THE NORMAL HEIGHT AND

LEVEL, OF WATER IN LAKE MISSAUKEE

AND REVIEWING AND CONFIRMING THE
SPECIAL ASSESSMENT DISTRICT BOUN-
DARIRS ALL IN THE CITY OF LAKE CITY,
TOWNSHIPS OF LAKE, RREDER AND CALDWELL
IN THE COUNTY OF MISSAUKEE, MICHIGAN,

TO WHOM IT MAY CONCEAN,

PARTICULARLY,

ALL OWNERZ OF PROPERTY FRONTING ON, ABUTTING OR HAVING ACCESS
TO RIGHTS IN LAKE MISSAUKEE, OR WHO ARR INTERESTED IN HAVING
CONFIRMED AND MAINTAINKD THE NORMAL HEIOHT AND LEVEL OF SAID
LAKE PURSUANT TO PROVISIONS OF ACT 146 OF THE PUBLIC ACTS OF
1961, AS AMENDED, AND CONFIRMING THE SPECIAL ASSESSMENT DISTRICT
BOUNDARIBS, ALL IN THE CITY OF LAKE CITY, TOWNSHIP OF LAKE,
RERDER AND CAULDWELL, IN THE COUNTY OF MISSAUKER, MICHIGAN,

YOU ARE HEREBY NOTIPIED that a Hearing on the matter will be
held in the Circuit Court of the County of Missaukee at the
Court House in 7§po City w. » in Wexford County, Michigan
on the /> day of De, 19TER\belore the
Honorable William R, Peterson, Circuit Judge,\ or soon thereafter
as Counsel can be heard. AT 1930 A.M,

YOU ARKE PURTHER NOTIFIED that on sald date the Complainant 1in-
tends to ask this Court to confirm the level of Lake Missaukse
at 1230 fset above mean sea level and confirm the boundaries of
the apecial assessment district for the purpose of malntaining
sald lsvel of the saild Lake Missaukee and for financing the
gost of constructing said lake level control project, you ahould
then and there appear and show cause, 1if any you have, why:

{a) The normal height and level of said lake should not be
confirmed at 1238 feet above mean sea level;

{v) Why the spaclal assesament district boundaries and
properties constituting the special asssssmant district
should not be confirmed for the purpose of maintaining
said level and for financing ths cost of constructing
szid lake lesvel project,

{¢) Why such other and further reliasf as the Court saens
fitting and proper ahould not bs granted to Complainant,

QARY C, HOFFMAN, Prosecuting Attornej|
Missaukse County, Michigan
BY: : :

Office Address: By:
3130 Casmere Avenus
Hamtramclk, Michigan 48212
Phone T™W 1-0492




STATE OF MICHIGAN
IN THE CIRCUIT CCURT FOR THME COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS OF
MISSAUKEE COUNTY, AND
MISSAUKEE COUNTY ROAD COMMISSION,

Plaintiffs,

Ne, C 347

Vs,

ANDRRW REPIK, Otto Balzer,
Jay W. Price, (See Exhibit A
in original pleadings for
additiona) defendants)

Defendants

ORDER FOR ADJOURNMENT

At a session of szid Court held in the Court Housze in the
City of Cadillac, Wexford County, Michigan on the 13th day of
January, 1972, A.D,

PRESENT: HONORABLE WILLIAM R. PETERSON,
CIRCUIT JUDGE

This cause having come on to be hezrd upon the motion of

Chester C, Pierce, attorney for plaintiffs for a continuance,

NOi, THEREFORE, IT IS ORDERED that the said matter is

adjourned to January 31, 1972, A.D, at 10:30 a.m,

e A

Circult Judge

St D-T7 22—

il

s | IUDMA:. Dis l‘ h.C‘l'
MESAUKEE COUNTY, MICHIGAN



STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONER 5 FOR

MISSAUKEE COUNTY AND

MISSAUKEE COUNTY ROAD COMMISSION

Plaintiffs

vs.

FILE NO., C347

JOHN R. NYLAND and DOROTHY APPE AR ANCE

A. NYLAND, his wife; and
HAROLD JACKSON and GLADYS
JACKSON, his wife; on their own
behalf and on behalf of others
similarly situated as a class
Defendant

TO:

THE CLERK OF SAID COURT,

GARY C. HOFFMAN,
Prosecuting Attorney,

CHESTER C. PIERCF
Attorney for Plaintiffs
3130 Casmere Awenue
Hamtramck, Michigan 48212

PLEASE TAKE NOTICE that my appearance as
attorney for John R. Nyland and Dorothy A. Nyland, his wife; and
Harold Jackson and Gladys Jackson, his wife; on their own behalf and

on behalf of others similarly situated as a clasgy
above-entitled cause is hereby entered.

Dated : Janmry 12, 1972,

Defendants, in the

-
iy et
. Thompson, Attorney for
endants, John R, Nyland and Dorothy
A. Nyland, his wife; and Harold jackson
and Gladys Jackson, his wife; on their own
behalf and on behalf of others similarly
situated as a class.

308 E. Front Street
Traverse City, Michigan 49684

616-946-8630.




STATE OF MICHIGAN

IN THE CIRQUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD QF COMMISSIONERS FOR
MISSAUKEE COUNTY AND
MISSAUKEE COUNTY ROAD COMMISSION
Plaintiff
FILE NO. C-347
vs.
ANSWER
JOHN R. NYLAND and DOROTHY A,
NYLAND, his wife; and HAROLD JACKSON
and GILADYS JACKSON, his wife; on their
own behalf and on behalf of others similarly
situated as a class
Defendants

Defendants, by their attorney, K. E, Thompson, for
answer to the complaint, state that Defendants admit that plaintiffs are pro-
ceeding pursuant to the provisions of Act 146 of Public Acts of 1961, (M. S. A.
11.300 (1) et sub), as amended by Act 175 of the Public Acts of 1969 {Cum. Supp.
M.5. A. 11.300 (2) ) bur defendants deny that such acts are applicable to this

case or these proceedings, and answer the complaint as follows;

1. Defendants admit the allegations of paragraph 1.

2. Defendants admit that 1.ake Missaukee is a natural,
inland, public lake, but assert that such determinacion was made by Order of
Circuit judge Fred 8. Lamb establishing the normal height and water level
of said Lake at a height of one thousand two hundred thirty-eight (1, 238) feet
U.S.G. S. at a session of the Circuit Court for the County of Missaukee on the
16 day of April A.D. 1942, upon a petition filed by the Board of Supervisors
of the County of Missaukee, pursuant to the proy isions of Act 3% of 1937
(M.S. A. 1121, et sub) and Judge Lamb further ordered that a certified copy
of the Court's Order be filed in the Office of the Register of Deeds of Missaukee
County as a permanent public record and notice. (Attached hereto and made a part

hereof as Exhiblt A is a ryped copy of judge Lamb's decision, )
i.



3. Defendants admit that Circuit Court for the County
of Missaukee ordered the Board of Commissioners for that County to maintain
the level of Lake Missaukee at no higher than 1238 feet, bur assert that such
order has been in full force and effect since Judge Lamb’s unchallenged,
recorded decision of April 16, 1942 (Exhibt A) and that Judge Flza H. Papp
in her decision of May 22, 1970 (Fxhibit C - File No. C-280) reaffirmed
Judge Lamb's 1942 decision and further, Judge Peterson in his decision of
April 15, 1971 (Exhibit B, File No. C-323) again reaffirmed that under the
QOrder of this Court entered by Judge Lamb on April 16, 1942 "***it is the
clear and mandatory duty of the defendant (Missaukee County) to maintain
the lake level of Lake Missaukee as set forth in said Order (of Judge T.amb) ".
It therefor is the position of the defendant property owners that there have been
no new adjudications by this Court of the 1238 foot lake level since Judge Lamb's
original 1942 order and defendants efforts have been directed to securing the
Missaukee Countys recognition of their "mandatory duty” under the law as
determined almost thirty (30) years ago.

4. Defendants admit the allegation of paragraph 4. that
it is necessary to control the level of Lake Missaukee at no higher than
level of 1238 U.5.G. S. established by this Court in 1942, but deny other allega-
tions of said paragraph 4.

5. Defendants deny the allegations of paragraph 5.

6. Defendants deny that the allegations of paragraph 6
are related w issues in this case, and they are therefore denied.

7. Defendants deny the allegations of paragraph 7 since
this Court has by its Order established the level of Lake Missaukee at 1238
U.S.G. 8. and this has been a maitter of public record in the office of the Register
of Deeds at Missaukee County since 1942.



B. Defendants deny that various parcels of land set
forth in paragregp h § and subsequent pages, set forth a proper special
agsessment district.

9. Defendants admit the allegations of paragragph 9.

10. Defendants are without infermation or belief with
respect to paraggph 10 but admit that a lake level control outlet has recently
been established.

11, iefendants allege the Board of Commissioners is
without legal authority to adopt the resolution of October 27, 1971 identified
as Exhibit H 528 and prays this Court order it set aside as null and void and

of no force or effect.

WHEREFORE, Defendants respectfully request that this

Court deny the prayers of the Plaintiff Missaukee County.

AFFIRMATIVE DEFENSES

1. Defendants are property owners located on and about
Lake Missaukee and are threatened in this action with gizable assessments or
taxes by the plaintiff Missaukee County to pay for a drain outlet from said
lake to lower the lake level to 1238 U.S.G. 8. as originally ordered by Judge
Fred 5. Lamb on April 16, 1942,

2, At all times since 1942 10 the present, Missaukee
Count y has been under a mandatory duty to retain the level of Lake Missaukee
at a level no higher than that established by Judge L.amb’'s 1942 order.

3. During that period from 1942 the County has taken no
steps and has made no effort to comply with Judge Lamb’'s recorded order,
although all officials of said County have been fully cognizant of the order so

entered by the Court.



4. Alhough frequently importuned by the many residenis
owning cottages along Lake Missaukee that water levels of the lake were 3 or
4 feer above the Court established level, Missaukee County officials took no
affirmative steps to correct the high water situation with resulting substantial
damages to their lakeshore properties.

5. Due to the conditions described, Michigan State
Health authorities determined septic tanks were unworkable and condemmned
the further use by owners of their summer homes and residences.

6. In addition, erosion caused by high water resulted
in loss of beach frontage and other loss of the enjoyment of their property.

7. It was not until all persuasion and discussion with
County officials failed that litigation on behalf of affected property was filed
against the County, Complaint File No. C-280, May 15, 1970, that any action
was taken by the County and it was not until the early wimter of 1971 the
property owners actually got any relief fromthe high water through the
completion of the outler.

8. The original Case C-280 was brought to enforce Judge
Lamb's original mandatory order.

9. Judge L.amb’s order was issued in April of 1942,

10. In 1942, the controlling legislation concerning Inland
Lake l.evels was Act 194 of 1939 (M. 5. A. 11. 211) as supplemented by Act
319 of 1941, eff. Jan. 10, 1942(M.S. A. 11, 242). It was under the authority
of this legislation that Judge Lamb acted. At that time there existed no pro-
visions for the kind of assessments against cottage owners and residents
contemplated by the 1961 and 1965 Acts now cited by Plaintiff to justify the
very sizable assessments they are asking this Court to approve against these

very rmodest residences.



11, A reading of Judge Lamb's decision makes it clear
there was no assessment of any kind contemplated when he established the 1238
level, In this he was merely following a practice established in many lakes
in northern Michigan of which this Court may take judicial knowledge.

12, If nothing more, the County has long since been
estopped from claiming any assessment arising from Judge LLamb’s decision.

13. In fact, - what the Plaintiff County is trying to
establish is that Judge Papp or Judge Peterson has somehow created a new
legal lake level of 1238 feet as indicated by the first several paragraphs of
their complaint. If this reasoning were followed then they can fall back on
Act 146 of 1961 and Act 175 of 1969 that does have provisions for special
assessment districts -- but only for orders issued under those modern laws.
This is not that case. Itisa 1942,:,Aﬁr[1der the law of that time and there is no
basis for a special assessment.

14. Very simply, the Missaukee County officials
neglected to carry out Judge Lamb's mandate for 30 years and itwas through
their own negligence and inaction which brought about the critical health
and other problems at Lake Missaukee., These County officials have now simply

been forced to comply with Judge Lamb’s 1942 order.

It is therefore the Defendants prayer that:

1. Migsaukee's County prayerfor an extensive and expengive
assessment district solely against Lake owners and residents be dismissed by
this Court.

2. The Court issue an appropriate order spreading the cost
of this [Lake improvement over the entire County, and

3. 1ssue such additional orders that may be equitable under

the circumsrtances of this case,
Respec:/uﬂ{y subn;itted.

K./E\. Thompson, A®brney for Defendants

Dated: january 12, 1972 308 F. Front Street, Traverse City, Mich, 49684
5.

v m



ORDER ESTABLISHING
NORMAL HEIGHT and
WATER LEVEL OF LAKE.

STATE QF MICHIGAN
THE CIRCUIT COURT FOR THE COUNTY UF MISSAUKEE

In The Matter of the Petition

of the Board of Supervisors

of the County of Missaukee
Michigsn, by Garrit |. Leemgraven
Prosscuting Attorney of said
Coumy, 10 Establish the Normal
Helight snd Water Level of Lake
Misssukee.

At & session of sald court held In the Court House in the
city of Lake City, on the 16th day of April A.D. 1942,

Preseat Honorable Fred S. Lamb, Circuilt judge.

This cause having been brought on for hearing upon the petition of Garrix ).
Lessmgraven, Proseciting Atiorney for the County of Misaaukes, as by
resolution directed, by the Board of Supervisors of sakl County of Missaukee,
desming iz expediem that 8 normal height and water level be established by
the order of this Court for Lake Missaukee a body of water lying enzirely
within the Cosnty of Missaukee, Michigan,

[t appearing to the Court, that due notice of the day and time of hearing upon
said petition has been given as by an order of this Court directed daved the
§3th day of October A.D. 1942 and by starute in such case made and proviied.

Gerrit |. Leemgraven Prosecuting Artorney for the County of the County of
Missaukee appearing for the Petitioners and oo one appearing in opposition to
the peition.

Upon reading and filing and reading the petition and upon a carcful considerstion
of the testimony and evidence produced at the hearing of said Cause, it appears to
the Court that it ls In the interest of public health and the coaservation of the
natural resources of saikd County and State, that the normal height and watsr level
of Lake Missaukee be determined snd established by an order of this court.

On motion of Gerrit |, Leemgraven Prosecuting Attorney for the County of Missaukee,
Artorney for the Board of Supervisors petitoner;

It \s ordered and adjudged that the normal height and water level of said Lake
Missaukee, be and the same is hereby determined and established to be
Une thousand two hundred thirty-eight Foint O, (1238.0) U,5.G.8.

It is further ordered that s certified of this Grder shall be filed (n the office of 1he
Regiater of Deeds of the County of Missaukee, Michigan,

Signed Fred 5. Lemb
TIRCUTT UDGE

CUUNTERSIGNED SIGNED

M. Loulsa Wolcott
CLERK
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EXHIBIT B
. STATE OF chmcm .

o~

IN THE CIRCUIT COQRT FOR THE COUNTY OF MISSAUKEE

.
. »

JOHN R. NYLAND and
DOROTHY A. NYLAND,

his wife; ANDREW KUIPERS
and ALIDA P. KUIPERS,

" his wife; ROBERT E.

ROWLAND, and SALLY J.
ROWLAND, his wife;

EDWARD ¥, WELLER, JR.

and MARY R, WELLER, his wife,

Plaintiffs,

Vs

BOARD OF COMMISSIONERS OF
THE COUNTY OF MISSAUKEE,

Defendant,

__}

CrERK, CITUI/CCULY
2.TH JUDWIAL DISTACT

MISSAUXEE COUNTY, MICHIGAN

No. C-323

/

JUDGMENT

At a session of said court held in the City of
Cadillac, County of Missaukee, State of

Michigan, on the

i’ S day of April,

1971.

PRESENT: HONORABLE U/ /on, R Potovron

Thi :

Circu:t Judge

aaving come on to be heard upon the plaint.ifs’

Complaint ir Mardamus and an Order to Show Cause having been issued

thereon and the court being fully adviased in the premises.

[T 1S ADJUDGED that under the provisions of ¢

ana the Order of this court entered on April 16,

he I ake Level Act

1942 pursua:t to a petition

filed by the Board of Supervisors of the County of Missaukee that it is the

clear and mandatory duty of the defendant to maintain the lake icvel of

Lake Missaukee as set forth in said Order,
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o

IT IS FURTHER ORDFRED AND ADJUDGED, that the Board of

Commissioners of the County of Missaukee, defendant herein, forthwith

]

make adequate provision to maintain the lake level of Lake Missaukee

at 1240 feet. - ;

IT IS FURTHER ORDERED AND ADJUDGED, that the Board of

Commissjoners of the County of Missaukee, defendant herein, forthwith
i
make adequate provision to yeduce the lake level of Lake Missaukee to

1238 feet and that said level be maintained.

.

iT 15 FURTHER ORDERED AND ADJUDGED, that no costs be

‘ awarded either party, a public question being involved.

IT IS FIRTHER ORDERED AND ADJU,%-ED THAT this cauge is con-
: solidated with files C~280 and C-292 in this Court for enforcemedy
} of this writ and such further proceedings as may be applismadble. |}

[ ' o, CIRCUIT JUDGE
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FPOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS OF
MISSAUKEE COUNTY, AND
MISSAUKEE COUNTY ROAD COMMISSION,

Plaintiffs,

No, C 3&1

ve.

ANDREAY REPIK, Otto Balzer,
Jay W, Price, (See Sxhibit A
in original pleadings for
additional defendants)

Defandants

ORDZR FOR ADJOURNMENT

At & sesaion of sald Court held 1o the Court House in the
City of Cadlilac, Wexford County, Michkizan on the 13th day of
January, 1972, A.D.

PRESENT: HONORABLZ WILLIAM R, PETERSON,
CIACUIT JUDGE

This cause having come on t¢ be heard upon the motion of

Cheater C. Plerce, attorney for plaintiffs for a continuance,

NOW, THEREFORE, IT IS ORDERED that the said matter 1s

adjourned to Japuary 31, 1972, A.D, at 10:30 a.m,

Lo /—/p_ i Circuit Judge

A I QR
DICIAL DISTRIC
MISSAUKET COUNTY, 3c¥naan



STATE OF MICHIGAN

; IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE
BOARD OF COMMISSIONERS OF
MISSAUKEE COUNTY, AND

'MISSAUKEE COUNTY ROAD COMMISSION,

b

| Plaintiffs,

i
i vs, No, € 347

"ANDREW REPIK, Otto Blazer,
Jay W. Price, {See Exhibit A
in original pleadings for
‘additional defendants)

Defendants.

ORDER FOR ADJOURNMENT

At a segslon of sald Court held in the Court House in the
‘City of Cadillac, Wexford County, Michigan on the 31st day of
January, 1972, A.D,

PRESENT: HONORABLE WILLIAM R. PETERSON,
CIRCUIT JUDGE

This cause having come on to be heard upon the motion of
‘Chester €, Plerce, attorney for plaintiffs for a continuance,
NOW, THEREFORE, IT IS CRDERED that the said matter ia
ad journed to February 10, 1972, A.D, at 11:00 a,m, in the Court

House, City of Lake City, Missaukee County, Michigan,

CIRCUIT JUDGE

PGS 30 LS T T S v

ol
MISSAUKEE COUN'TY, MICHIGAN




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

i N
BOARD OF COMMISSIONERS POR d
MISSAUKEE COUNTY AND AA b R LA
MISSAUKEE COUNTY ROAD COMMISSION, G
.71 ILJ,'J':’_J}L;. L‘:.; ST

Plaintiffs, MISSAUKEE COUNTY, MICHIGAN

FILE NO. C-347

!
.
|

JOHN R. NYLAND and DOROTHY A. NYLAND,
his wife; and HAROLD JACKSON and
GLADYS JACKSON, his wife; on their
own behalf and on behalf of others
similarly situated as a class,

REPLY AND MOTION FOR
SUMMARY JUDGMENT

Defendants.
i

L‘-uuuuu\-’\duvuuuwwu\—'uv

Plaintiffs, by their attorney, Gary C. Hoffman, Prosecuting Attorney,

i
|
!

through the office of Special Counsel, Chester C. Pierce, claiming the benefit
Fffor a Motion for Summary Judgment, and in reply to defendants' answer, moves
Tffor a dismissal of defendants' answer and moves for summary judgment for the
ITfr.'llc:mving rEasons:

li 1. Defendants' answer has failed to state a claim upon which relief
can be granted.

: 2. Answering paragraph 2 of defendants' answer, plaintiffs deny that
the original petition filed by the County Board of Supervisors was pursuant to
!the provisions of 1937 P,A. 39, MSA 11,211, but say that the said petition was
filed pursuant to the provisions of 1939 P.A. 194, as amended, MSA 11,221,
1948 CL 221.101. Subsequently, said Act was amemded by 1952 P.A. 128 and

19:2 P.A. 116 and finally by 1961 P.A. 146, MSA 11.300 (1) to MSA 11.300 (26).

3. Plaintiffs admit the defendants' allegations in paragraph 3, but

"deny that the provisions of the Statute wers mandatory as then in effect which
if
pertions of said Statute MSA 11.224 (Sec. 4}, 1948 CL 281.104 provided . . . .

|
‘and may proceed, as hereinafter provided, to causs to be constructed and




|
i
H

i
|
i
il
|
|

Jmaintained any dam or embankment that may be determined by saild board to be

i
necessary for the purpose of maintaining the normal height and level of the
tf
iwaters of any such lake, as provided in Section 2 . . . . . Plaintiffs further
!

ht

Statute provided the following mandatory language, “When a court determined
I

Llake level is established, the Board of Superviscors of the county or counties inj

Il
which the waters are situated shall proceed with the necessary steps to construct
il

d
at its normal height and level.'' MCLA 281.63, MSA 11.300 (3).

state that it was not until the legislature adopted 1969 P.A, 175 that the

or maintain or both sufficient dams to keep and maintain the water in the lake

4. Plaintiffs in reply to defendants' allegation of paragraph 4,
admit the establishment of the 1238 level, but deny that plaintiffs' procedures
i
under Act 146 of the Public Acts of 1961 are invalid.

5, 6, 7. Plaintiffs in reply to defendants' denial of allegations in

t

said paragraphs wish to state that the Court will take judicial notice of the

Iifactnrs which resulted in the establishment of the original lake level of 1238
Iland the Court may in its discretion after proper hearing in accordance with the
féprovisions of Act 146 of the Public Acts of 1961 alter said level if in the
Tgpubllc interest.

!| 8. Plaintiffs in reply to defendants' allegations in paragraph 8,

' deny the same.

i
éi %, 10. Plaintiffs replying to paragraphs 9 and 10 are in agreement.

IF 11. Plaintiffs deny defendants' allegations in paragraph 11, but say
;that not only are plaintiffs performing their statutory duty under the provisions
:iof 1961 P.A. 146 but also under a portion of a Court Order signed by the

Honorable Elza H. Papp and attached to this reply as EXHIBIT "D," which

d

provided that the Board of Commissioners "are to employ two extra title search
|

‘individuals to expedite the forming of the speclal assessment district.”

; WHEREFORE, Plaintiffs respectfully request that this Court deny the
il

prayer of Defendants and grant Plaintiffs Motion for Summary Judgment.

U

;
! REPLY TO DEPENDANTS' AFFIRMATIVE DEFENSES
|

1. Plaintiffs admit that defendants are property ocwmers on Lake

Missaukee but deny that defendants are threatened in this action with sizable !i
A i
‘ASSesSMERLS Or taxes. i
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2. Plaintiffs deny the allegations of defendants’ paragraph 2, and

for definite reply refer to plaintiffs' reply cortained in paragraph 3 of
4

plaintiffs' reply to defendants' answer.

1
; 3. Plaintiffs admit that during the period from 1942 the County had
:

]not taken steps for complisnce with said order, but deny that the present
!jofficlals were fully cognizant of the existence of the 1942 order and further
|Ism.-mlering defendants' allegations, plaintiffs plead that defendants were guilty |
Ifof latches. Defendants failed te pursue their claim or right at the proper
!Ijtim, and such inaction from 1942 to pursue their statutory remedies should

o

effectively bar their dilatory actions after the County is pursuing the statutory
i

requirements,

¥|| 4. Plaintiffs in reply to defendants' allegations in paragraph 4 deny

the same.

! 5. Plaintiffs deny the allegations of defendants' paragraph 5.

6. Plaintiffs deny the allegations of defendants in paragraph 6.

7. Plaintiffs deny the failure of persuasion and discussicn and in

'support of that denial state that the County was engaging engineers for reports
i

to correct the situation when the Complaint No. C-280 was filed. Plzintiffs

ji

deny that all property owners did not receive relief until early 1971, but state
Hi

that only a minority of property owners were affected.

8. Pleintiffs admit the defendants' allegations in paragraph 8.
9. Plaintiffs admit the defendants' allegations in paragraph 9.
10. Plaintiffs deny the defendants’ allegations that there were not in
i_laxistence provistons for special assessments under 1939 P.A. 194, MSA 11.22],
jfbut specifically state that the title provided in part, " to authorize the
!Eni.sing of meney by taxation and by specizl assessments for the purposes of
fthis act.” Plaintiffs further state that special assessments were levied at
ithat time on private lakes. Plaintiffs further deny defendants' allegations
\i:h-t 1939 P.A. 194 was supplemented by Act 3519 of 1941, but that 1959 P.A. 194
f‘;.mdar which Judge Lamb acted was amended by 1952 P.A. 128 and 1952 P.A. 115 and

|
finally by 1961 P.A. 146.

}

!

i -3~
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Plaintiffs further replying to defendants' paragraph 10 say that

_1961 P.A. 146, MCLA 281.86, MSA 11.300 (26} provides in part as follows:
i
ji"Act 194 of the Public Acts of 1939, as amended, (the Act under which Judge

|
! Lamb acted) being Sections 281.101 to 281.121 of the Compiled Laws of 1948,
'} :

'l are hereby repealed, except that actions and petitions to establish and wmaintain
'I'I‘an inland lake level now in process may be concluded under those acts or
!Fcomnced under this act, This act is again discretionary with the Board of
?!Supervisors who have chosen to act under the present statute.

EI 11. Plaintiffs deny defendants' allegation in paragraph 11, but allegs
that the facts are that it was a low lake level that was the problem.

I

i! 12. Plaintiffs deny defendants' allegations in paragraph 12, but in

il

" reply say that the special assessment is made pursuant to today's statute as
i

“well as providing a method to maintain and protect the installation for its
ii‘future life.

i';
Eireply say that statutes have prospective operation and the act relied om by
‘plaintiffs not in existence has no application whatspever to the present
Egsituation. Plaintiffs' latches bar any application of the statute and the
fstatute is discretionary with the Board of Supervisors,

13. Plaintiffs deny defendants' allegations in paragraph 13, but in

![ 14. Plaintiffs deny the defendants' allegations contained in paragrapﬁ
" 14 and hope that the Court takes judicial netice of the Water Resources Exhibit
[Jin File C-280 which attests that Lake Missaukee level of 1238 was not exceeded
lum:il December 1945 and early 1946 and stayed substantially below level until

i the statute T ———

her answering said paragraph/provides as fW“
;wp arging or altering of
s act or prior acts in excess of

3500 00 shall be the same as that the establishoe f a normal lake level as
i
& set;_/forth’ n this act, 1961 P.A, 146 Sec. 25, MCLA 281.25, MSA I
[ e
/Qg(tb i IT IS THEREFORE Plaintiffs' prayer that:

1. That the motion for summary judgment be granted plaintiffs against

. the defendants.




|
!
i
i
i
|

ji;
l
|

i

2. The Court confirm and consider the special assessment district

boundaries and review the description of lands within the special assessment

district.

3. The Court deny the relief prayed for by the defendants in

Eparagraph 1, 2, 3 of their prayer.

BOARD OF COMMISSIONERS OF
COUNTY OF MISSAUKEE
MISSAUKEE COUNTY ROAD COMMISSION

GARY C. HOFFMAN
PROSECUTING ATTORNEY

o Gl

Attorney for Plaintiffs
0f Counsel

: Business address:

3130 Casmere
Hamtramek, Michigan 48212
Phone TW. 10492

Dated: January 31, 1972

-5-
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STATZ OF MICHIGAN
CIRCUIT COURT FOR THE COUNTY OF MISSAUKER
HAROLD JACKSON AND GLADYS JACKSON,
On thoir own behalf and on behalf
of all others similarily situatoed

as 2 class,

Plaintiffs,

-¥8, File No. C-280

BOARD OF COMMISSIONERS for
Missaukos County and MISSAUKEE
COUNTY ROAD COMMISSION,

Defendants.

Tpat S N B i St vt S Nl Vgt Nt Vs Nt Sat Nm®

KENNETH E, LUTZ, RUTH C. LUTZ, ROY
WINTEAROWD, HELEN WINTERROWD,

on their cwn behalf and on behalf of zall
other persons similarily situated as a
<ass,

Plaintiffs,

-¥5= File No. C-292

BOARD OF COMMISSIONERS FOR MISSAUXEE
COUNTY AND MISSUAKEE COUNTY ROAD
COMMISSION,

Tt Yt Sl N il St Nt il St Nl it N Nt i St N

Defendants.

ORDER
At a sassion of said Court held in the Courthouse
In the City of Cadillac in Wexford County, Michigmn
on the 17th day of August, A.D. 1970,

PRESENT:  HONORABLE LLZA H. PAPP, Acting Circult Judie

This csuse having been brought om for hearing upon the ploziings in
said causs, the sbove parties being represented by their reapective attormeys
in this Court, and the Court having held pre-trial proceedings in the above
two mattors and having hald a pre-trial hearing, this Court being cosmizznt

fact that corrective actiom sust be taken heredy orders the followling:

b |



NOW, THEREFORE, IT IS ORDERED that the Court hercby lifts the
rostraining order in the File No. C-292 and orders the ORDER TO Show Cause
to be dismissed against sald defendants.

THE COURT FURTHER ORDERS that both of tho court matters (-280 and
File No. C-292 are hereby consolidated.

The Court having been advised that a possible nuisance is being
croated through the temporary installation of the pumping equipment in the
attempt to lower the lovel of Lake Missaukee to approximately 1238 feet pendinsi
the final design and installation of the permanent structure for this purpose,
hareby orders the mater box be lowared as to not interfer with the view of
plaintiffs Xenneth E, Lutz and Ruth C. Lutz, and that insulatiom be provided
aTound sald pumping equipment to control the nolse and, if need be, In the
temporary pumping.

The defendants are hereby authroized to straighten the channel in
order to permit said pumping by gravity means.

THE COURT FURTHER ORDERB that the temporary engineering design plan

for Missaukee County and Missuakes County Road Commission is heraby tentativel
spproved and the preparation of the final plan over a parcel of property
known as Helms properties is hereby authorized and said defendants are
authorized to proceod with final construction plans.

THE COURT PURTHER GRDERS that piaintiffs represented by their attorney
in file No. C-292 are to select one appralser to appriase the value of the
permanent and temporary construction ecasements needed by said defondants over
their respective parcels of land and that the defendants are to solact one
appraiser for this purpose and attempt to reselve the value of the easemonts
needed over the sald plaintiffs lands in this matter.

THE COURT TURTHER ORDERS that the defendants are to employ two extra

presented to this Court by the engineers on behalf of the Board of Comnissionejs

titie search individuals te expedite the forming of the speclial assessmont
district for tho purposes of bullding a pormanent installation which shall set

the lake loval at approxinmately 1238 foot,

-2-




IT IS FURTHER ORDERED that the pamping is to continue twenty-four
hours around the clock cach snd overy day in order to lower the lake lovel

prior to winter setting in.

THE COURT FURTHER ORDERED that the project date for completion

which was sat(St_Au ?, 1970, is hereby extended to a reasonshle time awi=
ey ,/g’c, o, 327 ietee) "Lt )/9 7S O g

that the dofendants are to report to this Colrt”at loast once evory thirty

days as to thoir progress to build the pormanent installation in order to
accomplish the setting of the lake level and that the Court hercby orders
that all parties have an open channel of communication batween each other in

order to proceed with the permanent improvement as expeditiously as possible

and IT IS FURTHER ORDERED that this Court contimue jurisdiction over all partis

until its further orders.

No costs assessed, a -public issue being involved.

Approved as to form:

ester C. Plarce
Attorney for defendants

-z j
SO T —
i‘;: E.Th ompson 7/

torney for tarold Jackson and
Gladys Jackeon, plaintiffs.

e 744

Feodore E. Hughes ¢-

Attornay for Kenneth E. Lutz,
Ruth €. Lutz, Roy Winterrowd,
Helen Winterrowd, plaintiffs,

|
i
?
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MI’SSAU u.%e o#?’? ﬂgﬁm I
STATE OF MICHIGAN

IN THE CIRCUIT COURT FGR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS OF MISSAUKEE
COUNTY, AND MISSAUKEE COUNTY ROAD

COMMISSION,
| Plaintiffs,
vs ANSWER
ANDREW REPIK, OTTC BALZER, JAY W. No. C347
PRICE, {(See Exhibit A for Additional
pefendants},
Defendants.

Now comes NORMAN V., LINCOLN, by his attorney, James C.
Thompson, and for his answer to Plaintiff's Complaint, says:

1. As to paragraph 1, he neither admits nor denies
the same.

2. As to paragraph 2, he admits the same.

3. As to paragraph 3, he neither admits nor denies,

4, As to paragraph 4, he neither admits nor denies.

5. As to paragraph 5, he admits the same and defendant
further shows that it would likewise be a detriment to the wel-
fare and safety of all persons and pclitical subdivisions which
are benefited by the establishment of a lake level, and that the
district should include the entire County of Missaukee.

6. As to paragraph 6, he admits the same and further
shows that the entire County of Missaukee is benefited by the
value of said improvements.

7. As to paragraph 7, it is admitted and defendant
further shows that the entire County of Missaukee would suffer
irreparable damages.

8. As to paragraph B, defendant neither admits nor

denies the same.




9, As to paragraph 9, defendant admits the same.

10. As to paragraph 10, defendant neither admits nor
denies the same.

WHEREFORE, DEFENDANT PRAYS:

1. That this Court order that the boundary of the
special assessment district include the entire County of Miss-

aukee.

Moinan

me§ C. &homp n,\Attorney for
man V. LingA4ln, /Defendant,




CHESTER C. PIERCE
ATTORNEY AT LAW
9120 CastuRE
NAMYRAMCK. MICHIGAN #8518

TWINSROOK [+040)

REGARDING :

BOARD OF COMMISSIONERS OF
MISSAUKEE COUNTY, AND
MISSAUKEE COUNTY ROAD COMMISSION,

Plaintiffs,
EQ;__;’:‘ILC =

va.

ANDREW REPIK, Otto Balzer,
Jay W, Price, (See Exhibit A
for Additional Defendants.)

Defendants

PLEASE DR ADVISED THAT THE ABOVE MATTER WHICH HAS BEEN
SCHEDULED TO BE HEARD ON JANUARY 31, 1972 AT 10:30 BY
THE HON. JUDGE WILLIAM R. PETZRSON WILL BE ADJOURNZD
UNTIL PEBRUARY 10 AT 11:00 A.M. IN THE COURT HOUSE IN
THE CITY OF LAKE CITY, MISSAUKEZ COUNTY, MICHIGAN, AT
WHICH TIME AND PLACE THE MATTER WILL BE HEARD, o
Reapectfully yours,

&é@gi ({\ 2232

T&R C, PIERC
Attorney at Law




STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS

FOR MISSAUKEE CAJNTY AND

MISSAUKEE COUNTY ROAD COMMISSION
Plaintiffs

vs, ORDER
File No. C-347.

JOHN R, NYLAND and DOROTHY A.
NYL.AND, HIS WIFE: AND HAROLD
JACKSON and GLADYS JACKSON, his
wife; on their own behalf and on behalf
of others similarly situated as a class

Defendants

/
At a session of said Court on the 3"-‘} day of March, 1972,

Present: HONORABLE WILLIAM R. PETERSON, Circuit Judge.

The Court having heard and rendered an opinion on this matter on
the 10th day of February, 1972, and this matter having been brought on for hearing
upon the pleadings filed in said cause, and the parties being present in Court and
the Court having heard the arguments by their respsctive attorneys, and the Court
having found that the level of Lake Missaukee was established in 1942; that such
finding was not appealed and it is res adjudicata; and that proceedings in case
280 and 323 in this Cowrt were based upon that decision and were not new proceedings
respecting the lake level of Lake Missaukee; it is the opinion of the Couw rt that com-
plainants’ may not establish a special assessment district pursuant to Act 146 of
1961 as amended by Act 175 of 1969 (M.S. A. 11,300 et sub. ) to impose special
assessmenis upon the property of riparian owners on Lake Missaukee, inasmuch as
such property owners’ rights were established under the 1942 judgment of this Court;
and the Court wncurs with the position of defendant property owners, that the rights
of the respective parties were fixed under the Act applicable to the Court proceedings
held in 1942; that there is no basis at this time for plaintiffs to establish a special
agsessment district and that the expenses of the County and the Road Comimission
in complying with the Court s 1942 lake level order must be borne from the general
revenues of the County rather than assessed agaims t the riparian owners on Lake
Missaukee, and accordingly,

IT 1S ORDERED, that the complaint of the plaintiffs be dis-
missed without costs, a public issue being involved,

Dated: Mavd 3 1972, QM»WC&

William R. Peterson, Circuit Judge,

1.
%/L@{ c?'/97o)\
Mﬁ
e
in&w..:.zciﬁuiv MICHIG:




Approved as to form:

’ \
Chester C. Plerce =
Attorney for Plaintiffs

A7 e T

7
KAE. Thompson &/
Attorney for Defendants
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COMMISSION,

-V -

48134

Plaintiffs, .

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR MISSAUKEE :
COUNTY and MISSAUKEE COUNTY ROAD

File No. C-347

JOHN R. NYLAND and DOROTHY A, NYLAND,
his wife: and HAROLD JACKSON and GLADYS
JACKSON, his wife; on their own behalf and on
behalf of others similarly situated as a class,

Defendants.

NOTICE OF FILING CLAIM OF APPEAL

AND PAYMENT OF FEES

TO:
308 East Front Street

by the Michigan Court Rules.

MELLEN, CANFIELD, pADDOCK AND gTONE, 2500 DETROIT BANK & TRUST BEUILDING, DETROIT,

{ March _20

|

» 1972,

Kenneth E. Thompson, Esq.

Traverse City, Michigan 49684

James C. Thompson, Esq.
Sahlin & Thompson
Kilmer Building

Reed City, Michigan 49677

PLEASE TAKE NOTICE that plaintiffs in the within cause filed the
attached Claim of Appeal with the Court of Appeals and the Missaukee County

Circuit Court and that plaintiffs have paid the entry and appeal fees required

Lot e

Chester C. Piékce
Attorney for Plaintiffs
3130 Casmere
Hamtramck, Michigan 48212

Miller, Capfiel

., Piddack and

Of Counsel
2500 Detroit Bank & Trust Building
Detroit, Michigan 48226

,;_7 SRl ek 22—~ T2

Al A A A LA
CLERY, CIRCUT CCUFY ““/"”’”4
MWIH MUTICIAL DISTRICT
MIESAUKEE COUNTY, MICHKTAN




AWoG DETROIT BANK & TRUST BUILDING, BETROIT, MICKIGAN 44219

PADDOCK AND BTONR

WILLER, CANFIELD.

STATE OF MICHIGAN

IN THE COURT OF APPEALS

BOARD OF COMMISSIONERS FOR MISSAUKEE 1
COUNTY and MISSAUKEE COUNTY ROAD Court of Appeals
COMMISSION, 1 Dockst No,

Plaintiffa- Appellants, H
Missaukee Circuit
-¥S- H Court No, C-347

JOHN R, NYLAND and DOROTHY A. NYLAND, L
his wife; and HAROLD JACKSON and GLADYS
JACKSON, his wife; on thelir own behalf and on 1
behailf of others similarly situated as a class,

Defendants- Appellees.

CLAIM OF APPEAL

NOW COME the BOARD OF COMMISSIONERS FOR MISSAUKEE
CQUNTY and the MISSAUKEE COUNTY ROAD COMMISSION, plaintiffs-appellants)
by their a.ttorn.y Chester C. Plerce, and Miller, Canfield, Paddock and Stone,
of counsel, and claim an appeal from the attached Order entered March 3, 1972

in the Circuit Court for the County of Missaukse by the Honorable William R,

Ut & S

" Chester C, Plerce>
Attorney for Plaintiffs- Appellants
3130 Casmaers
Hamtramck, Michigan 48212

Paterson, Judge of said Court,

Miller, Canfisld, Paddock and Stons

‘.’ Ay et Vs
o il L 1L

Charles L, Burleigh, Jr,
Of Counsel
2500 Detroit Bank & Trust Building
Detroit, Michigan 48226

Dated: March 20, 1972,
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STATE OF MICHIGAN
IN THE CIRCUIT bOURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS
FOR MISSAUKEE COUNTY AND .
LMISSAUKEE COUNTY ROAD COMMISSION :
’ Plaintiffa -

V5. " S ~ORDER

‘ ' - File No. C-347.

JOHN R, NYLAND and DOROTHY A, .

NYLAND, HIS WIFE: AND HAROLD ‘
JACKSON and GLADYS JACKSON, his

. wife; on their own behalf and on behalf
of others similarly situated as a class

Defendants

/

At a gession of said Court on the 3"4‘ day of March, 1972,

Present: HONORABLE WILLIAM R. PETERSON, Circuit Judge.

The Court having heard and rendered an opinion on this matter on
the 10th day of February, 1972, and this matter having been brought on for hearing
upon the pleadings filed in said cause, and the parties being present in Court and
the Court having heard the arguments by their respective attorneys, and the Court
having found that the level of I,ake Missaukee was established in 1942; that such
finding was not appealed and it is res adjudicata; and that proceedings in case
280 and 323 in this Court were based upon that decision and were not new proceedings
respecting the lake level of Lake Missaukee; it is the opinion of the Cow t that com~
plainants’ may not establish a special assessment district pursuant to Act 146 of
1961 as amended by Act 175 of 1969 (M.S. A, 11.300 et sub. ) to impose special
assessments upon the property of riparian owners on 1.ake Missaukee, inasmuch ag®
such property owners' rights were established under the 1942 judgment of this Court;
and the Court concurs with the posirion of defendant property owners, that the rights
of the respective parties were fixed under the Act applicable to the Court proceedings
held in 1942; that there is no basis at this time for plaintiffs to establish a special
assessment district and that the expenses of the County and the Road Commission
in complying with the Court s 1942 lake level order must be borne from the general
revenues of the County rather than assessed agaim t the riparian owners on Lake _
Missaukee, and accordingly, ‘-

IT IS ORDERED, thar the complaint of the plaintiffs be dis~
missed without costs, a public issue being involved.

Detea:_Mud 30t \ Wi K@u Adar o

. Willlam R. Peterson, Circuit judge.

R AR EE TIPS I TR -. oy 1' - ‘ ) ‘
- 4 CERTIFIED TRUE cOPY - %Zd/tb& E-/F7 -

!@(ﬁ}w.__@ T2 | : 22 :

_ CLEid, il G4 )

. Ltz -ac{}a...qé £ FoviiAl DISTRCT

) SILITOR. Co. Clerk-Reg. of ° gy MISSAUKEE COUNTY, MICHIGS
ttoruukos o, Laxe City, Miok . e

b ;'.-...». - . i



Approved as to form:

‘Chester C Pierce —~
Attorney for Plaintiffs

e
- K&AE. Thompson &/
Attorney for Defendants

2.
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STATE OF MICHIGAN
IN THE COURT OF APPEALS
BOARD OF COMMISSIONTRS FOR MISSAUKEE : i
COUNTY and MISSAUKEZE COUNTY ROAD
COMMISSION, 1 Court of Appeals
Docket No,
Flaintifis- ‘ppeliants, 1
~y - . L
Missaukee Circuit
H JOHN R, NYLAMD and DCRCTEY A, NYLAMD, ! Court to, C-347
3 his wife, and HAROLD JACLSDN and GLADYS
JACKSON, hia wifo; on their own behalf and on 1
behalf of others alimilarly situated as a clasgs,
t
Defendants- Appellees,
PRCOF OF STRVICYH
State of Michigan )
] a3,
County of Vvayne )]

JULIZ M, BTAUPRE, being duly sworn, deposes and says that on

ABGD PETROIT SANK & THUAET SUILBINO, DETROIY,

i the 20th day of March, A.D, 1972, she served coples of the Claim of Arpeal
and Notiee of Filing Claim of #ppecl and Payment of Tees upoan the following:

Eenneth T, Thommpon, Tsq,
308 I'ast Front streot
Traverce City, lMichigan 49684

James C. Thommson, Fsq.
Saniln & Thommson

Filmer Building

Beed City, Michiran 49677

MTLLER, CANFIELD. FADDUCK AND FTONE.

by malling copies thereof in soaled envelopes plainly addressed to them as
above, with postage fully prepaid thareon, and daposlﬂ-ng sald sealed envelopes
Ia the United states mail depository located in the Detroit Bank & T rust Dullding,
Letralt, Michigan,

Further deponent sayeth not,

Subseribed and sworn to before me /j/%g ,/’ﬁ %fggﬁ

this 20%h day of March, 2,0, 1072 V Julio M, Boaupre’

Janet Divoszo
totary Pullic, VW ayne County, M.ichigan
My commission explres:  4-29-72
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MILLER, CANFIELD, FADDACK AND STORE, ZHO0 DETROIT BANK & TRUST BUILDING, DETRONT,

STATF OF MICHIGAN

IN THE COURT OF APPEALS

BOARD OF COMMISSIONERS FOR MISSAUKEE '

COUNTY and MISSAUKEE COUNTY ROAD

COMMISSION, L
Plaintiffs-Appellants, t
-vae :

JOHN R, NYLAND and DOROTHY A. NYLAND, !

his wife; and HAROLD TACKSON and GLADYS

JACKSON, his wile; on their own bahalf and on t

behall of others similarly situated as a class,
Dafendants - Appellaes.
NOTICE OF HEARING

™) THE CLERK OF THE COURT OF APPEALS

SRy

Court of Appeals
Dockst No,

Miszsaukes Cireuit
Court Ne, C-347

Fleass place Appellants' Motion to Consolidate for Purpose of

Hearing on Merits and for Determination of Partiss Fntitled to Notice on the

Docket of this Court for hearing on Tuasday, March 28, 1972, Session of sald

Conrt, held in Detroit, Michigan,

“Chaster C, Plerce N
Attorney for Plaintiffs-/ppellants

3130 Casitere

Hamtramek, Michigan 48212

Millsr, Canfleld, Paddock and Stons

o Chactor . I5diglt

Charles ) PR Bﬁ".@a .

Of Counsel

2500 Detroit Bank & Trust Bullding
Detroit, Michigan 482246

Dated: Mareh 10, 1972,




STATE OF MICHIGAN

IN THE COURT OF APPEALS

BOARD OF COMMISSIONERS FOR MISSAUKEE H
COUNTY and MISSAUKEE COUNTY ROAD

COMMIBSION, 1 Court of Appenls
Docket No,
Plaintif{s-Appellants,
-y~ ]
Missaukes Cireuit
JOHN R. NYLAND apd DORCTHY A. NYLAND, 3 Court No. C-347
hais wife: and HAROLD TACKSON and GLADYS
JACKSON, hia wifa; on thely own behalf and on t

behalf of others similarly situated as a class,

Deafendunts- ‘ppellees.

MOTION TC CONSOLIDATE
FOR PURPOSE OF HEARING ON MERITS
_AND FOR DETERMINATION OF PARTIES ENTITLED TO NOTICE

NOW COME the BOARD OF COMMISSIONERS FOR MISSAUKEE
COUNTY and the MISBAUKEE COUNTY ROAD COMMISSION, plaintiffs-sppellants
harein, by their attarney Chestar C. Plerce and Miller, Canfield, Paddock and
Stome, of counsel, and, pursuant to Rule 801.3 of the Cenaral Court Rules of

1963, move this Court to consolidste the Circuit Court filea relating to {i) the

EANFITLD, PAGDOCK AND STONZ, 2800 DETROIY BANK & TRUST BUILOING, DETRQIT, MICHIGAN 48128

; OCrdar entered April 16, 1942 in the Cireuit Court for the County of Missaukee

MiLLER

by the Homorable Fred 5. Lamb, Judge of said Court, (U) the matter of Harold
Tackson und Gladys ‘ackegon, on their own behalf and on bebalf of all othars
similarly situated, as z =lass, plaintiffs v, Board of Commissioners for
Mlssaukee County and Miassankes Comnty Road Comndesion, defendants,
Missaukee Cireuit Court No, C-280, and {ill) the matter of Joha R, Nyland and
Dorothy A, Nyfand, ot al,, plaintiffs v. Board of Commissionsrs of the Comnty
of Missankes, defondamt, Misssukes Circuit Court No, C-323, and to determine

that mo viher parties are entitled to notice in thees procesdinga, other than those

ol




| nmmed as defendants in the Noties of Filing Claim of Appesl and Payment

of Feas flled herwin, Plaintiffs and Appellants show this Court as follown:

i, The Order entered March 3, 1972, in the Cirecuit Court for
the County of Missankes, from which the instant appeal s taken, contains a
datermination that the sald Order entered April 16, 1942 in the Circuit Court

for the County of Missaukes, and the protesdings had in the said matter

docksted as Missaukee Circuit Court No, C-280 and in the said maiter
docketed ae Misssukes Cireuit Court No, C-323, fix and determine the righte
of plaintiffs and appellants to establish & spacial asseserment district pursuant
to Act 146 of Publie Acts, 1961, as amanded by Act 175 of Public Acts, 1969, to
lrpose special assessments upon the riparian cwners on Lake Missaukes, and
consclidation and review of the Circuit Court files rslating to the said Order
entored April 16, 1942 and the said procesdings docketed as Misssukes Circuit
Court Nos., C-280 and C-323 is necessary to adequate consideration of the issusse
sought to ba ralsed in the iastant appeal.

2, That all riparian cwners on Lake Missaukes, as a class,

weors made parties defendant and served with notice in the Circult Court

PADDOEX AND STONE, EBOD DRTROIT BANK & TRURT BUILDING, DETROIT, MICH)SAN 49X28

; proceedings from which this appeal ls taken,
WHEREFORE, plaintiifs and appsliants pray that this Court ccmnlldnﬂ

LEN. GANFIELY

2 the Circuit Court files relating to (i) the Order entered April 16, 1942 in the
Cireuit Court for the County of Miseaukes by the Honorable Fred S, Lamb,
Judge of sald Court, (i1} the matter of Herold /sckson and Gladys Jackson,

on their cwn babalf and on habalf of all others similarly situatad, as a class,
Plaintiffs v. Board of Canmissioners for Missaukes County and Missaunkes
County Road Commission, defendants, Missaukes Circuit Court Neo, C:ZCO.
and {lil} the matter of cha R, Nyland and Dorothy A, Nyland, et al. plaintiffs
v, Board of Coromiseloners of the County of Missaukes, defandant, Missaukes




Cireuit Court No, C-323 and, further, that this Court determins that no cthar
parties are entitled to notice in these proceedings, othsr than those named as
defendants in the Notice of Filing Claim of ‘ppeal and Paymwnt of Feas filed

Ut et

berein,

Chester C, Piorce
Atorney for Plaintiffs-Appseliants
3130 Casmare
Hamtramek, Michigan 435212

Millsr, Canfield, Paddock and Stone

Of Counnsl
2500 Detroit Bank k Trust Bullding
Detroit, Michigan 43226

Dateds March 20 , 1972,

MLLER, CANFHLY, FAGDOCE AND STOME, 2800 DETACIY RANK & TRUAT SMILDING, GETROIT, MICHIGAN 40318

T S A S P e . R . .. . e e -
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STATE QF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

EE BOARD OF COMMISSIONERS FOR MISSAUKEE
* COUNTY & MISSAUKEE COUNTY ROAD COMMISSION,

Plaintiffs,

-vS5- File No. C-347
JOHN R. NYLAND, ET AL,

Defendants.

PRETRTIAL STATEMENT

ATTORNEYS: Chester C. Piexrce, Esqg.
Attorney at Law
3130 Casmere
Hamtramck, Michigan 48212

For the Plaintiffs,

Kenneth E. Thompson, Esqg.
Attorney at Law

308 E. Front 5treet

Traverse City, Michigan 49684

For Defendant Nyland.

ACTION: Suit to establish lake level and to
create special assessment district
for the payment of costs of lazke

level contrel.

NOT ICES: / ) 7 Notice is to be prepared under the
" ’ / 7._5 1 Act, with copy to be furnished prior
. 2%.( e d_a 5 L
CLERK, Cl e * ?; to publication to the prosecuting

0k JUDICL: . v Dy

MISSAUKEE COUNTY, MICHIG AN attorney and to all counsel appearing,

|

]
i



PARTIES:

ISSUES:

such notice to be prepared by counsel

for the Board of Road Commissioners.

It is contemplated that as to the
special assessment district that claims
may be made, that there are benefits

to the entire drainage district and
notice should be prepared accordingly,
Because of the possibility of deter-
mination that part of the expense
should be paid from the County general
fund, it is the opinion of the Court
that notice of all proceedings should
be served upon the prosecuting attorney
of the County as distingnished from
counsel retained by the Road

Commissioners.

Issues will or may exist as to: (1)
lake level, it being understood that
the Board of Comuissioners will
recommend a floctuating level accord-
ing to the season of the year; (2] as
to the establishment of a special
assessment district, as to which the
following questions will or may be
raised: (a) the determination of the
rights, benefits and detriments to
individual property owners surrounding
Lake Missaukee; (b) determination of

rights, benefits and detriments to

other property in the general area,

_2- i



© MOTIONS:

" TRYAL BRIEFS:

TRIAL:

DATED:

November 20, 1973.

including the drainage district; {c)
determination of the extent to which
the expense should be borne by the

general fund of the County.

Any motions that are to be filed by
counsel are to be filed within 10 days

from date.

As to any questions to be raised at
hearing, trial briefs are to be filed
at least 10 days prior to the hearing

date.

The matter will be scheduled for

April 4, 1974, at 10:00 a.m.

Lﬂ.\){gg . \p\)xﬁ:qs«

WILLIAM R. PETERSON, Circuit Judge




STATE

OF

MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD GF COMMISSIONERS FOR MISSAUKEE
COUNTY E MISSAUKEE COUNTY ROAD COMMISSION,

. Plaintiffs,
| =V§-
JOHN R. NYLAND, ET AL,

Defendants.

File No. C-347

FINAL PRETRIAL

STATEMENT

- ATTORNEYS:

3)4"7){

CLERK, GiRuitin /1

2/eh JUDTCI AL DTS .
MIsE bt LOUNTY, MICHICAN

Chester C, Pierce, Esq.
Attorney at Law

3130 Casmere

Hamtramck, Michigan 48212

For the Plaintiffs,

Kenneth E. Thompson, Esq.
Attorney at Law
3G8 E. Front Street
Traverse City, Michigan 49684
For Defendant Nyland,
James C. Thompson, Esq.
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FACTS:

ISSUES:

EXHIBITS:

Lansing, Michigan 48902

For the State of Michigan, buq
not appearing at pretrial.

See pretrial statement of November 20, 1973,

At pretrial, the petitioners indicate that
they will proceed on the drainage basin
theory pursuant to the published notice
and map herein, from which there will be

only small technical changes.

it is also noted that the range of lake
level to be scught by petitioners will be
from 1237 feet above sea level to 1238.5

(instead of 1238.0) feet above sea level.

Petitioners offered the following exhibits
for identification, which it is agreed may

be received without objection.

Px 1 - Letter of March 12, 1974, from
Bruce Reynolds, Chief, Environmental Health
Section of District Health Department No,

1, to Chester Pierce, counsel for petitioney

Px 2 - Letter to the Court of March 12,
i974, from William J. Henry of the South

Missaukee Association {property owners).

Px 3 - Copy of the minutes of the Lake
Level Board Meeting of February 23, 1974,
adopting the amended special assessment
district presented by its engineers and

confirming the special assessment district

-2




ASSESSMENT :
. TRIAL:
DATED: March 22, 1974,

notices, which minutes are certified by

clerk David C. Hejnal.

Px 4 - Minutes of the Missaukee Board of
County Commissioners meeting of October 27,
1971, authorizing the petition herein and

certified by County Clerk Don Molitor.

Petitioners indicate that they will propose
a sharing of the expense involved by varioud
public corporations with the property
owners and proposing that Missaukee County
bear 25% of the cost, the Missaukee County
Road Commission 5% of the cost, the City

of Lake City 5% of the cost, the townships
of Lake, Reeder, Forest, Caldwell and Cedar
Creek to bear not to exceed 5% of the cost
as apportioned by the Court among such
townships, and that further assessment be
made against the Michigan Department of
State Highways and Department of Natural

Rescurces.

The matter remains scheduled for April 4,

1974, at 10:00 a.m.

m_m Leor=—
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY & MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiffs,
-y

JOHN R. NYLARD, et al,

Defendants.

Russell E Prins (P 19110}
Assistant Attorney General

Attorney for Department of

State Highways and Transportation
and Department of Natural
Resources

Chester C. Pierce
Attorney for Plaintiffs

Kenneth E. Thompson
Attorney for Defendant Nyland

James C, Thompson
Attorney for Defendants

File No. C-347

Environmental Protection
and Natural Resources
Division

The Law Building, Room 630

525 West Ottawa Street

Lansing, Michigan 48913

3130 Casmere
Hamtramck, Michigan 48212

308 E. Front Street
Traverse City, Michigan 49684

Kilmer Building
Reed City, Michigan 49677

MEMORANDUM OF LAW

L L
Ced a Uﬁiﬁjggﬁ_
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T .. ‘_%;'_lurum

MARCH 29, 1974

FRANK J. KELLEY
Attorney General

Jerome Maglowski
Assistant Attorney General

Attorneys for Department of
State Highways and Transportation
and Department of Natural
Resources



STATE OF MICHIGAN

IN Tﬁﬁ CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY & MISSAUKEE
COUNTY ROAD COMMISSION,
Plaintiffs,
-vg- File No. C-347
JOHN R. NYLAND, et al,

Defendants.

Russell E Prins (P 19110)

Assistant Attorney General " Environmental Protection
and Natural Resources

Attorney for Department of Division

State Highways and Transportation The Law Building, Room 630

and Department of Natural 525 wWest Ottawa Street

Resources Lansing, Michigan 48913

Chester C. Pierce 3130 Casmere

Attorney for Plaintiffs Hamtramck, Michigan 48212

Kenneth E. Thompson 308 E. Front Street

Attorney for Defendant Nyland Traverse City, Michigan 49684
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Attorney for Defendants Reed City, Michigan 453677

MEMORANDUM OF LAW

FRANK J. KELLEY
Attorney General
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Attorneys for Department of
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and Department of Natural
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MARCH 29, 1974




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COQUNTY & MISSAUKEE
CCOUNTY ROAD COMMISSION,
Plaintiffs,
-vg- File No. C-347
JOHN R. NYLAND, et al,

Defendants.

MEMORANDUM OF LAW

NOW COME the State of Michigan, Department of State
Highways and Transportation, and Department of Natural
Resources, by their attorneys, Frank J. Kelley., Attorney
General, Jerome Maslowski, Assistant Attorney General, and
Russell E Prins, Assistant Attorney General, and SUBMIT THE
FOLLOWING MEMORANDUM OF LAW relating to issues raised by
pleadings and orders hereto filed or entered in the above

cayse.

[Issues Presented]

1. 1Is the Circuit Court vested with the jurisdiction to
apportion benefits among parcels of land within a special
assessment district established under the Inland Lake Level

Act?

2. May special assessments be levied and collected from

the Department of State Highways and Transportation based



upen its jurisdiction and control over lands and interests
in land owned by the State of Michigan for purposes of high-

way construction, maintenance, and use?

3. May lands owned or controlled by the Department of
Natural Resgsources be included within a special assessment
district established under 1961 PA 146, as amended, CL 281.61

et seq.

[Discussion]

I.

THIS COURT LACKS THE JURISDICTION TO

APPORTION BENEFITS AMONG PARCELS OF LAND

WITHIN A SPECIAL ASSESSMENT DISTRICT

ESTABLISHED AND CONFIRMED UNDER 1961 PA

146, AS AMENDED, CL 28l1.61 ET SEQ

The Board of Commissioners for Missaukee County and the
Missaukee County Road Commission have made and filed a

petition inveking this Court's jurisdiction under 1961 PA 146,

as amended.
In entertaining that petition, the Court might properly:

() Determine the level at which the waters

of Lake Missaukee should be established and

maintained; and

(B) Confirm, within 60 days of such determina-

tion, the boundaries of the special assessment

district established in pursuance of the act.

Section 10, 1961 PA 146, as amended, CL 281.70.

The Court is not, however, vested with original jurisdiction

to apportion benefits and costs among the various assessable
parcels included within the confirmed boundaries of the special

assessment district.



Section 5 of 1961 PA 146, as amended, CL 281.65, provides

in part:

"Whenever the board of supervisors of any
county deems it expedient to have determined
and established the normal height and level
of the waters in any inland lake, . . . the
board . . . shall . . . direct the department
tu establish a special assessment district

if required. . . ."

Section 6 of 1961 PA 146, as amended, CL 281.66, provides

in part:

". . . All proceedings relating to the making,
levying and collection of special assessments

herein auvthorized . . . shall conform as near
as may be to the proceedings for lewvying
speclal assessments . . . as set forth in Act

No. 40 of the Public Acts of 1956, as amended,
being sections 280.1 to 280.623 of the Compiled
Laws of 1948."
Referring to 1956 PA 40, as amended, we find the
appropriate procedure for apportioning and review set forth
in Sections 151 through 162 (CL 280.151 -280.162; MSA

11.1151 - 11,11862).

Based upon the foregoing sections, the State of Michigan
maintains the power and duty to apportion benefits is vested
sclely in the drain commissioner, after compliance by him with
the requisite giving of notice and holding of hearings reguired
by Sections 154 and 155. Review of such apportionment is to be
had in the probate court and such jurisdiction as is possessed

by the circuit court is not original but appellate,

3=



II.

THE DEPARTMENT OF STATE HIGHWAYS CANNOT
LAWFULLY BE ASSESSED ANY PORTION OF THE
COSTS OF DETERMINING THE LEVEL OF LAKE
MISSAUKEE, NOR CAN IT BE ASSESSED FOR
ANY COSTS INCURRED IN BUILDING AND MAIN-
TAINING STRUCTURES NECESSARY TO CONTROL
SUCH LEVELS UNDER 1961 PA 146, AS
AMENDED, CL 281.61 et seq.

Section 19 of the Inland Lake Level Act (CL 281.79)

provides:

“The expense of determining the normal
height and water level of any public inland
lake, the expenge of constructing and main-
taining any dam, together with the cost and
expense of acquiring lands and other
property by condemnation necessary thereto,
may be assessed, levied and collected upon
the taxable property within the special
asgessment district,”

It is clear that no lands owned by the State of Michigan
under the control of the Department of State Highways and
Transpertation, dedicated to public uses, may be classified
as taxable property and so taxed. Section 7, 1893 PA 206, as

amended, CL 211.7; MSA 7.7, provides:

"The following property shall be exempt from
taxation:

L 2R A

"Second, All public property belonging to
the state of Michigan, except licensed
homestead lands, part-paid lands held under
certificates, and lands purchased at tax
sales, and still held by the state. . . ."

ITI.

ONLY THOSE LANDS OWNED BY THE STATE OF
MICHIGAN UNDER THE CONTROL AND JURISDICTION
OF THE DEPARTMENT OF NATURAL RESOURCES
BENEFITED BY THE CONTROL OF LAKE LEVELS
ESTABLISHED UMDER 1961 PA 146 MAY BE
ASSESSED.

-4-



An assessment would be proper as to the State of Michigan
only if, among other necessary conditions, the Department of
Natural Resources had jurisdiction and contrcl over lands within
the special assessment district, the fee title to which was

held by the State of Michigan.

Section 9 of the Inland Lake Level Act {CL 281.69)
provides:
"The department [drain commissioner], when
instructed by resolution of the board of super-
visors, shall establish a special assessment
district including therein all parcels of land
and political subdivigions and each parcel of
land owned by the department of natural resources
which are benefited by the establishment of the
lake level., . . ."
The mandate of the legislature is that only lands under
the contrel and jurisdiction of the Department of Natural
Resources be included. The inclusion of but one classification

of state-owned lands must be construad to exclude consideration

and inclusion of any other class of lands owned by the State.

Respectfully submitted,

FRANK J. KELLEY
Attorney General

Jerome Maslowski
orney General

Assistant Attorney General

Environmental Protection and
Natural Resources Division
The Law Building, Room 630
525 West Ottawa Street
Lansing, Michigan 48913

(517) 373-1130

MARCH 29, 1974



STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY & MISSAUKEE
COUNTY ROCAD COMMISSION,
Plaintiffs,
-vg- File No. C-347
JOHN R. NYLAND, et al,

Defendants.

STATE OF MICHIGAN )
} ss. PROOF OF SERVICE

COUNTY OF INGHAM )

DELORES EVANS, being duly sworn, deposes and says that
on March 29, 1974, she served a copy of MEMORANDUM OF LAW
upon CHESTER C. PIERCE, attorney for plaintiffs, KENNETH E.
THOMPSON, attorney for defendant Nyland, and JAMES C.
THOMPSON, attorney for defendants, by depositing the same in
the United States Post Office in the City of Lansing,
Michigan, encleosed in envelopes bearing postage fully prepaid,

and plainly addregsed to the aforesaid attorneys as follows:

Mr, Chester C. Pierce Mr. Kenneth E. Thompson
3130 Casmere 308 E. Front Street
Hamtramck, MI 48212 Traverse City, Michigan 49684

Mr, James C. Thompson
Kilmer Building
Reed City, Michigan 49677

f o~ ilm‘ 4 C‘_,a\,'. .'..,
DE EFES EVANS

Subscribed and sworn to before

thi 9th 4 Ma . 4. -
me s 2 ay of March, 197 . égf / 7?5

il : doany” Ll Tl o
Mary T. Castanier, Notary Public ERK T R
Ingham County, Michigan %m JUD?(I:?&YEIS%L}: ;
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South Missaucee Association
Lake City,Michigan 49651
March 12,1974

The Honerable William R.Peterson CZ'/’;ﬁ :7
Judge of Circuit Court

County Court House

Cadillac, Michigan 49601

Re: Hearing pertaining to the water level
and assessment district for Lake Missaukee
on April 4,197k,

Dear Sir:

The undersigned represents 135 property cwners with permanent and
seasonal dwellings located on the south shore area of Lake Missaukee,
It is our desire that the proper Missaukee County authorities be
given permiseion to use the recently installed lake outlet system as
a controlling deviee,to control the lake level at the optimum levels,
causing the lake to best serve all the lake area residents,

If the lake level is maintained at a maximum of 1238 feet above mean
sea level during the wet seasons,the lake level will recede to level's
considerably below the 1238 foot level during dry seasons, Based on
past experiences,the level during dry seasons caused mud flats and saad
bara to be exposed on beaches and in the lake area,damaging the lake'sn
use for bathing,boating and its beauty and no doubt effects its fish
life,

We are therefore asking that the proper Missaukee County Department be
authorized by court order,on April 4,1974 or as soon thereafter as
counsel can be heard,to control the lake at a level higher than 1238
feet above mean sea level,during wet seasons,permitting the lake to
uge this reservoir effect,to reduce the damaging effects that would
otherwise occur during the dry seasons. We recommend that the lake
level be maintained at a maximum of 123&.5 feet above mean sea level
during these wet seasons.

¥We thank you for your consideratiens,

Very truly yours,

%,_ < 1,\
. nﬁ@*" . \
William Henf}, Pregident of South Missaukee Association

CaCa Kr, Chemter C.Pierce, Attorney
Missaunkee County Board of Commissioners
Missaukee County Road Commission
Mr. Cook, Department of Natural Resources



STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR

MISSAUKEE COUNTY & MISSAUKEE

COUNTY ROAD COMMISSION,
Plaintiffs,

JOHN R. NYLAND, et al,

Defendants.

Russell E Prins (P 19110)
Assistant Attorney General

Attorney for Department of
Natural Resources and the
Department of State Highways
and Transportation

Chester C. Pierce
Attorney for Plaintiffs

Kenneth E. Thompson
Attorney for defendant Nyland

James C. Thompson
Attorney for Defendants

File No. C-347

Environmental Protection and
Natural Resources Division
The Law Building, Room 630
525 West Ottawa Street
Lansing, Michigan 48913

3130 Casmere
Hamtramck, Michigan 48212

308 E. Front Street
Traverse City, Michigan 49684

Kilmer Building
Reed City, Michigan 49677

POST TRIAL BRIEF FOR STATE OF MICHIGAN
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Agsistant Attorney General
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STATE OF MICHIGAN

IN THE CIRCUIT CQURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS
FOR MISSAUKEE COUNTY and
MISSAUKEE COUNTY ROAD
COMMISSION,

Plaintiffs,
-vs-~ File No. C 347

JOHN R. NYLAND and DOROTHY
A. NYLAND, his wife; and
HARLD JACKSON and GLADYS
JACKSON, his wife; on their
own behalf and on behalf of
others similarly situated as
a class,

Defendants.

POST TRIAL BRIEF POR STATE OF MICHIGAN,
DEPARTMENT OF NATURAL RESOURCES, AND THE
DEPARTMENT OF STATE HIGHWAYS AND TRANSPORTATION

QUESTION PRESENTED

HAS THE PLAINTIFF, COUNTY OF MISSAUKEE, BY
TESTIMONY OFFERED ON ITS BEHALF AT A HEAR-
ING HELD IN THE ABOVE CAUSE, ESTABLISHED A
LAWFUL BASIS FOR THE ENTRY COF AN ORDER OF
THIS COURT CONFIRMING THE SPECIAL ASSESS-
MENT DISTRICT BOUNDARIES PROPOSED BY THE
PLAINTIFF COUNTY?

The State of Michigan, Department of
Natural Resources and the Department
of State Highwavs and Transportation
contend the answer is: "NO.”

wa dl1e/7Y

mRK. CIRCUIT
2%h JUDICIAL
o msnucp

E COUNTY, MicHicAN



ARGUMENT
I.

A SPECIAL ASSESSMENT DISTRICT ESTABLISHED

IN PURSUANCE OF 1961 PA 146, AS AMENDED,

CL 281.61 ET SEQ; MSA 11.300{(1) ET SEQ

(INLAND LAKE LEVEL ACT), CAN LAWFULLY

INCLUDE WITHIN ITS CONFIRMED BOUNDARIES

ONLY THOSE PARCELS OF LAND SPECIALLY

BENEFITED BY IMPROVEMENT UNDERTAKEN OR TO

BE UNDERTAKEN UNDER AUTHORITY GRANTED BY

THE ACT,

Section 5 of the Inland Lake Level Act [CL 281.65:

MSA 11.300(5)) authorizes the board of commissioners of
any county, which undertakes to construct and maintain
facilities controlling the level of an inland lake within
the county's jurisdiction, to determine whether the same
shall be financed by means of a general tax or special assess-

ment or both.

Should the board of commissioners determine that the
costs of such lake control facilities be defrayed by special
assessments, the board must direct the county drain
commissioner to establish a special assessment district,
the boundaries of which are subject to confirmation by the
Circuit Court {Sections 5 and 10 of the Inland Lake Level Act,

CL 281.65 and 281.70; MSA 11.300{(5) and 11.300(10)}].

In establishing a special assessment district and

rh

inferentially in suggesting Loundarices for judicial confirma-
tion, the drain commissioner may lawfully include within the
boundaries of the suggested district only those parcels of
land and those political subdivisiors specially benefited by
the public improvement [Section 9 of the Inland Lake Level

Act, CL 2B1.69; MSA 11,300(9)].

-2-



To quote from Section 9 of the Inland Lake Level Act,

CL 2B1.69; MSA 11.300(9):

"The department [i.e., drain commissioner],
when instructed by resclution of the board
of {commiesioners], shall establish a
special assessment district including there-
in all parcels of land and political sub-
divisions and each parcel of land owned by
the department of natural resources which
are benefited by the establishment of a lake
level. . . ."

The cited provisions of the Inland Lake Level Act, we
submit, authorize the establishment of special assessment
districts soclely on the basis of benefits accruing to land

and on no other basis,

IT.

THE VALIDITY OF A SPECIAL ASSESSMENT DIS-
TRICT ESTABLISHED UNDER THE INLAND LAKE
LEVEL ACT CAN BE LAWFULLY AND CONSTITUTION-
ALLY SUSTAINED ONLY ON THE BASIS OF A
FACTUAL DEMONSTRATION THAT EACH PARCEL
INCLUDED WITHIN THE DISTRICT RECEIVES A
SPECIATL, BENEFIT, X.E., A BENEFIT ACCRUING
TO THE PARCELS INCLUDED IN THE DISTRICT
NOT ACCRUING TO AND DIFFERING FROM THAT
THE GENERAL PUBLIC ENJOYS.

As stated in Fluckey v City of Plymouth, 358 Mich 447,

453-454 (1960} :

« -« » [Tlhe theory of the special assess-
ment is that a special benefit has bheen
conferred, over and above that conferred
upon the community itself. Cooley’s
exposition of the problem makes clear the
theory of the special assessment:

"'The general levy of taxes is under-
stood to exact contributions in return
for the general benefits of government,
and it promises nothing to the persons
taxed, beyond what may be anticipated
from an administration of the laws for



individual protection and the general
public good. Special assessments, on
the other hand, are made upon the
agsumption that a portion of the
community is to be specially and
peculiarly benefited, in the enhance~
ment of the value of property

peculiarly situated as regards a con-
templated expenditure of public funds;
and, in addition to the general levy,
they demand that specilal contributions,
in consideration of the special benefit,
shall be made by the persons receiving
it. The justice of demanding the special
contribution is supposed to be evident
in the fact that the persons who are to
make it, while they are made to hear the
cost of a public work, are at the same
time to suffer no pecuniary loss thereby;
their property being increased in value
by the expenditure to an amount at least
egual to the sum they are regquired to pay.'"

{Quoting from 2 Cooley, Taxation (34 ed), pp
1153, 1154; citing also City of Detroit v Weil,
180 Mich 593; Powers v City of Grand Rapids,

98 Mich 393; Long v City of Monroe, 265 Mich
425, 430 {(dissenting cpinion); and New York
Central R Co v City of Detroit, 354 Mich 637.1

In the absence of any benefit or enhancement of the value
or property within a special assessment district, the inclusion
of such property may well constitute a fraud upon the individual

landowner. Fluckey v City of Plymouth, supra, p 454.

To quote from several decisions of the Michigan Supreme

Court:

"It has been often held that the scle ground
for imposing a part or all of the cost of a
public improvement upcon one part of a
munjcipality is that the part burdenad with
the cost receives corresponding benefits,
which the general public does not receive.™
(German Lutheran Church Society v City of
Mt. Clemens, 179 Mich 35, 40 (1914}, citing
with approval City of Detroit v Judge of
Recorder's Court, 113 Mich 588, and cases
thereln cited.]

[P —— B - . .
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Neither in the instant case do we impugn the honesty
or good faith of the public officers who have advanced a
proposal to establish a specizl assessment district including
all land in the surface water basin abcve Lake Missaukee.
Rather, we asgsert, that these officers have erroneously con-
cluded that they may advance such a proposal absent any showing

of special benefits, proceeding rather upon a "contributory”

theory.

", . . To be valid, it [the assessment] must
be based upon actual or probable benefits.
In Thomas v. Gain, 35 Mich. 155 (24 Am Rep.
535}, it was said:

"'The principle upon which alone special
assessments can be sustained, is that
those who enjoy the benefits shall equally
bear the burden.'"”

{Hatch v Michigan Central Railroad Company,
238 Mich 381, 385 (1927)]

L

. - . But it is without authority of law,
and special taxation and not assessment for
benefits, to compel them to pay now toward
the widening if of no benefit to their
properties,

"We need but say that all law limits special
aggessments to benefits, and no action can

be legally taken otherwise. Property is
accorded that much protection by the Constitu-
tion of the State.

"Defendant city stands upon the presumption
of good faith, lawful action, and considerate
creation of the assessment districts. Such
presumption cannct withstand established
facts to the contrary, Not that the honesty
of any official is impugned, for such is not
asserted, but it is asserted and established
that unlawful districts were arbitrarily and
capriciously fixed without benefits in fact,
and such constitutes an unlawful levy in the
eye of the law.”

fDix-Ferndale Taxpayers' Association v City
of Detroit, 258 Mich 390, 395 {1932);

emphasis added]

o i i = ===



At the hearing held in the instant case, plaintiffs
neither made nor attempted to make any showing that any
gspecial benefit, distinct from that enjoyed by the public
at large, would be received by parcels of land within the
basin other than those lots littoral to Lake Missaukee.

The sole benefit to which testimony alluded was public

health. It goes without saying that such benefits accrue

to the public at large and not specially to all parcels within
the basin. The testimony of plaintiffs in no wise justifies
an exaction of assessments from owners of lands within the
basin other than from those littoral owners whose property

is affected by the high-waters of Lake Missaukee.

III.
NC PARCEL OQF LAND CAN BE INCLUDED WITHIN A
SPECIAL ASSESSMENT DISTRICT ESTABLISHED
UNDER THE INLAND LAKE LEVEL ACT [1961 PA
146, AS AMFENDED, CL 281.61 ET SEQ; MSA
11.300(1) ET SEG] SOLELY UPON THE BASIS
THAT IT IS WITHIN THE SURFACE WATER BASIN
SITUATE ABOVE AND CONTRIBUTING WATERS TO
A LAKE, THE LEVELS OF WHICH THE COUNTY
SEEKS TO CONTROCL.

As we have previously stated and argued, the sole basis
upon which lands may be included in a special assessment district
egtablished under the Inland Lake level Act, is that the parcel
included is benefitred or enhanced in value by the improvements

made or to be made, No such demonstration has been made.

The plaintiffs advance the theory that surface water
run-off from lands lying within the surface water basin above
Lake Missaukee contribute to the "problem"” and hence the

owners of such land should be assesgsed.



Such theory is not only contrary to the only justifiable
basis for assessing special benefits, but also is in centra-

diction of the common law.

"'*The law i3 well settled in this State
and elsewhere that the natural flowage of
surface water from an upper estate is a
servitude which the owner of the lower
estate must bear, and he cannot hold it
back by dikesgs or dam its natural channels
of drainage to the injury of the owner of
the upper estate.'”

[Robinson v Belanger, 332 Mich 657, 662
(1952), quoting with approval, Crane v
Valley Land Co, 203 Mich 353, 35

CoNCLUSTON

WHEREFORE, the State of Michigan, Department of Natural
Resources and the Department of State Highways and Transportation
contend that the plaintiffs have failed to establish any basis
in law or in fact permitting this Court to enter any Oxder
confirming the boundaries of the proposed special assessment
digtriect, and therefore PRAY that this Court enter an
ORDER DENYING plaintiffs’' prayer for CONFIRMATION with LEAVE
given to re-determine and re-submit a new proposal conforming
to the requirements of law.

FRANK J. KELLEY
Attorney General

Jerome Maslowski
orney General

Assistant Attorney General

Attorneys for Department of
Natural Pesources and the
bepartment of State Highways
and Transportation

The Law Building, Room 630

525 West Ottawa Street

Lansing, Michigan 48913
April 11, 1974
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY & MISSAUKEE
COUNTY ROAD COMMISSION,
Plaintiffs,
-yg- File No., C-347
JOHN R. NYLAND, et al,

Defendants.

STATE OF MICHIGAN )
)] ss. PROOF OF SERVICE

COUNTY OF INGHAM )

DELORES EVANS, being duly sworn, deposes and says that
on April 11, 1974, she served a copy of POST TRIAL BRIEF FOR
STATE OF MICHIGAN, DEPARTMENT OF NATURAL RESOURCES AND THE
DEPARTMENT OF STATE HIGHWAYS AND TRANSPORTATION upon CHESTER C.
PIERCE, attorney for plaintiffs, KENNETH E. THOMPSON, attorney
for defendant Nyland, and JAMES C., THOMPSON, attorney for
defendants, by depositing the same in the United States Post
Office in the City of Lansing, Michigan, enclosed in
envelopes bearing postage fully prepaid, and plainly addressed

to the aforesaid attorneys as follows:

Mr, Chester C, Pierce Mr., Kenneth E. Thompson
3130 Casmere 308 E. Front Street
Hamtramck, MI 48212 Traverse City, Michigan 49684

Mr, James C. Thompson
Kilmer Building
Reed City, Michigan 49677

DELORES EVANS

Subacribed and sworn to before

/
me this 11lth day of April, 1974. 5 45///</1ZZ//;7

Mary T. akszanier, Notary Public

Ingham County, Michigan
My Commission Expires November 5, 1977

Q

CLERK, CIRCUIT COURT.
@h JUDICIAL DISTRICT
MISSAUKEE COUNTY, MICHICAN
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR :

MISSAUKEE COUNTY and
MISSAUKEE COUNTY ROAD :

COMMISSION,
Plaintiffs,
No. C 347
JOHN R. NYLAND and DQRQTHY A,
NYLAND, his wife; and HAROLD
JACKSON and GLADYS JACKSON, Iy . A o - 7,9/
his wife; on their own behalf and on : N
behalf of others similarly situated as Ve A %ﬁ"-‘?
a class, : CLERK, CIRCUIT COUKT
28th JUDICIAL DISTRICT
Defendants. MISSAUKEE COUNTY, MICHIGAN

POST TRIAL BRIEF FOR BOARD OF COMMISSIONERS
FOR MISSAUKEE COUNTY AND MISSAUKEE COUNTY
ROAD COMMISSION

CHESTER C. PIERCE (P18896)
Attorney for Board of Commissioners
for Missaukee County and Missaukee
County Road Commission

MILLER, CANFIELD, PADDOCK AND STONE
BY: CHARLES L. BURLEIGH, JR. (P11423)
Of Counsel
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MLLILK, CANTIELD, PADDOCK AND STONK, 3500 DEYROIT BANK & TRUFT BUILDING. DETROIT,

INTRODUCTION

In his Post Trial Brief for the Department of Natural Resources
and the Department of State Highways and Transportation, the Attorney
General takes the position that the Board of Cornmissioners for Missaukee
County and the Missaukee County Road Commission have failed to offer
testimony in this cause sufficient to support an QOrder of this Court
confirming the proposed special assessment district boundaries. The
Attorney General claims that these boundaries, which include the land
area in the surface water basin above Lake Missaukee, may be attacked

on the basis of the following argument:

1. A special assessment district established under 1961
PA 146, as amended, (the Inland lLake Level Act), it is said,
can only include land ''specially benefitted'' by the improvement

for which the assessment is levied. |

2. An outlet for the passage of surface and drain waters
which flow from land, it is claimed, is not a ""special benefit"

in this sense.

3. No benefit which accrues to the public at large, as
distinct from the owners of particular lands,can be a

"apecial benefit'' sufficient to support assessment.

This argument is defective in each of its parts, as the following authorities

will demonstrate.
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ARGUMENT

In Section I of his argument, the Attorney General states, ''In
establishing a special aasessment district and inferentially in suggesting
boundaries for judicial confirmation [under the Inland Lake Level Act],
the drain commissioner may lawfully include within the boundaries of the
suggested district only those portions of land and those political subdivisions

specially benefited by the public improvement’" {(emphasis suppliedj. From

this it appears that the Attorney General has undertaken to amend the
statute. The language of Section 9 of the Act, CL 281.69; MSA 11.300(9),
which the Attorney General quotes to support his position, does not contain
the qualifying adverb "specially';

“The department [i.e., drain commissioner], when
instructed by resolution of the board of [commissioners],
shall establish a special assessment district including
therein all parcels of land and political subdivisions and
each parcel of land owned by the department of natural
resources which are benefited by the establishment of a
lake level. . . ."!

{Emphasis supplied. )

The language "specially and peculiarly benefitted" does occur in

one case quoted by the Attorney General, Fluckey v City of Plymouth,

358 Mich 447 (1960), a case involving paving assessments, Because
the Fluckey opinion, in turn, had quoted this language from Cooley on
Taxation, it is worth noting that in Thomas v Gain, 35 Mich 155 (1876},
another case quoted by the Attorney General, Justice Cooley said:

"The only discretion which the act in question
allows to the common council as an assessing board is
in determining what lots and lands are benefited by the
improvement. . . . It is not required that the lands
shall lie contiguous to each other, or that the benefits
to be taken into the account shall be only the direct
benefits to the land., . . . "

At 161-62 of the opinion.

-2
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The same principle was stated in the case of City of Fort Meyers v

State of Florida, 95 Fla, 704 {1928), which in construing early Michigan
cases held;

", .. Assessments for the cost of a paving program
can be justified oniy on the basis of special and positive
benefits accruing to the lands improved, while a2ssess-~
ments for the cost of a storm sewer program may be
justified on the basis of direct, indirect, or incidental
benefits. The test being whether or not lots and lands
remote from the storm sewer are connected with or will
drain into it. Thomas v Gain, 35 Mich. 156; Auditor
General v O'Neill, 143 Mich. 343, 106 N. W. Rep. 895;
Meggott v City of Eau Claire, 81 Wis. 326, 51 N. W. Rep.
566. . . .

At 720-21 of the opinion.

On the basis of these authorities it seems clear that what the Attorney
General attempts to disparage as a "'contributory theory' may indeed be
used to identify benefits which will support the establishment of a special
assessment district and the levy of special assessments.

it i3 also clear that the Attorney General has missed the mark when
he suggests that benefits to the public health, because they accrue to the
public at large, can not be used to support special assessments. The
Attorney General concedes the presence in the record of this cause of
testimony relating to the public health. Bruce W. Reynolds in fact
testified that the provision of an outlet to control the level of Lake
Missaukee was necessary in order to prevent serious public health
problems and hazards., Such problems and hazards are by no means
foreign to the Inland Lake Level Act. The title of the Act declares that
it is "AN ACT to provide for the determination and maintenance of the
normal height and level of the waters in inland lakes of this state, for the
protection of the public health, safety and welfare . . . ." Moreaover,
Section 3 of the Act, CL 281.63; MSA 11.300(3) provides that a determination
of normal lake level and the conatruction of dams and ditches may be under-

taken 'for the protection of the public health, welfare and safety. . . ."
4=




The modifier "specially, ' it must be insisted, does not have the status in
authority which the Attoriey General would give it.

More importantly, neither the word "specially" nor the statute
itaelf excludes the possibility that provision of an outiet for the passage
of surface and drain waters may constitute a benefit to the lands from
which such waters flow. Michigan case authorities, in fact, are squarely

to the contrary,

LETEY

In the case of Hynes v Barrett, 188 Mich 154 {1915}, the question

of benefits to an upstream landowner from the construction of a downstream
outlet was squarely presented. There, the plaintiff's lands were served by
a drain which had been in existence for over 20 years, known as the Weeks
Drain. The outlet of the Weeks Drain was located near, but not in, a creek
known as Swan Creek, and it was determined that proper dispogition of the
waters from the Weeks Drain required both an extension to Swan Creek and
the widening and deepening of the Creek. The plaintiff had claimed that

his land could not be benefited by the work on Swan Creek because "it and
the surrounding land have an altitude much higher than that of the land in
which the creek runs, an aititude which secures, naturally, the drainage

of the said land, which natural drainage is a matter of right. "' At 160-61

MILLEN, CANFIELD, PADDOCK AND STONE, 500 DRTROIT SANK & TAUST BUILCING, DETRXT,

of the opinion. To this, the Court responded:

"The bill cannot be read in such a way as to
asustain complainant’'s theory. It must be assumed
that his lands are benefited by the Weeks drain; that
the Weeks drain needs a new outlet; that the new outlet
should be in Swan creek. It may be assumed that, if
the outlet is established, Swan creek, in its present
state, although a water course, cannot receive the
water. Therefore it must be enlarged. In this way
a connection ia established between a benefit to com-
plainant's land and the enlargement of Swan creek. . ., ."
At 161 of the opinion; emphasis supplied.

-3-
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It would be completely nonsensical if lake level control projects could be
built to benefit the public health but no assessments could be levied based
on these benefits.

A similar point was decided in the case of Hinkley v Bishopp, 152
Mich 256 (1908), where plaintiffs claimed that their lands were assessed
for a drain on the basis of an improper theory. Speaking at 264 of the
opinion, the Court said:

"', . . There are other benefits beside the mere

reclamation of land, especially the influence of

the drain upon the health of the locality, and it

does not follow from the fact that a parcel of land

has no standing water upon it that a drain will not

benefit it, or that the commissioner, if he assess

it, does not assess it upon the basis of benefits as

required by section 4350. . . ."

Benefits to the public health, in other words, provide a reasonable and

proper ground for making assessments.

CONCLUSION
On the bagis of the foregoing authorities, the Board of Comrnissioners
for Missaukee County and the Missaukee County Road Commission respect-
fully submit that they have fully established a sound basis permitting this
Honorable Court to enter its Order confirming the boundaries of the pro-
posed special assessment district to include all lands lying in the surface
water basin above Lake Missaukee.
Respectfully submitted,

Chester C. Pierce %
Attorney for the Board of Cornmissioners
for Miessaukee County and Missaukee County
Road Commission
3130 Casmere
Hamtramck, Michigan 48212

Miller, Canfield, Paddock and Stone

By

Charlgf IC.DuBnl;z&ezgh.Jr
2500 Detroit Bank & Trust Bldg.

5 Detroit, Michigan 48226
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THE CIRCUIT COURT

TWENTY-EIGHTH JUDICIAL CIRCUIT

STATE OF % MICHIGAN

COQUNTIES OF RENDIE. MISTAUKEE AND WIXFDRD

May 9, 1974 WILLIAM R. PETERSON
oIRZUIT JUuDoE

CADILLAG, MICHIGAN 4%t

Mr. Don Molitor
Missaukee County Clerk
Courthouse

Lake City, Michigan 49651

Re: Board of Commissioners v Nyland, ot al
Missaukee #C-347

Dear Don:

Enclosed please find a letter from Mr. Eugene
Schafranek, which I would like“filed in the above matter.

Very truly yours,

(Mrs.) Diana N. Ransom,
Administrative Secretary

Enclosure

CLERK, CIRCUIT COURT
JUDICIAL DISTRICT
ZgigSAUKEE COUNTY. MICHIGAN
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CLERK, CIRCUIT COURTy
JUDICIAL DISTRICT)
ﬁ%SAUKEE COUNTY, MICHICAN
STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS OF MISSAUKEE COUNTY
§ MISSAUKEE COUNTY ROAD COMMISSION,

Plaintiffs,
VG- Case No, C-347

JOHN R. NYLAND, ET AL,
Defendants.,

¢ P I N T QN

This is a proceeding for the establishment of lake level under
1961 PA 146 and for the creation of a special assessment district in connection
therewith. The lake in question is Lake Missaukee, which has been the subject
of a previous proceeding under 1941 PA 319, That preceeding fixed a lake level
at 1238,0 feet above sea level.

Testimony in support of the within petition establishes that
that figure appears to be the best "normal lake level™ within the meaning of
the Act and to attain the purposes thereof, but further established that
because of the summer evaporation rate, it would be desirable to attempt to
retain an additional one-half foot during the season of spring rains and run-
off in anticipation of such evaporation. The testimony establishes that the
present lake level control facility operates with sufficient efficiency that
the retention of such an additional one-half foot can be reasonably managed
and without risk of exceeding such amount by virtue of any heavy storm.

An order may accordingly be entered establishing the normal
lake level at 1238.0, and authorizing plaintiff-road commission in its manage- |
ment of the outlst control facility to impound an additional one-half foot
during the spring period, not to exceed 1238.§ feet above sea level,

The petition alsc seeks to establish the limits of a special

assessment district, Testimony was offered in support of the boundaries

proposed by the plaintiffs, which boundaries coincide with the drainage basin



3

-

" feading Lake Missaukee.
i

Objection to the proposed boundaries is made on behalf of the

! State of Michigan Department of Natural Resources and the Department of State

" Highways and Transportation, asserting that the areas drained by the natural

i
A
' flow of surface water have a right to cast the waters upon the servient estates

:
* below and that there is, therefore, no benefit to the higher land thus drained

: from the sostablishment of the lake level, That such right of higher land to
Egnaturai drainage across lower is not the equivalent of a lack of benefit from

" the proposed lake level establishment, see Oakland County Drain Commissioner

iiv Royal Oak, 325 Mich 298. While it is true that special assessments generally

" require some benefit to the land to be assessed other than the general benefit
Il

. to the community at large, the improvement of the system of drainage itself is
i)

-sufficient benefit to warrant inclusion of a property within the special

" assessment district., See Hynes v Barrett, 188 Mich 154,
{t

| It is undoubtedly true that there may be particular parcels

|
1

|
1within the special assessment district having little, if any, benefit, and that
' the extent of the benefit will vary depending upon location within the
" boundaries of the special assessment district; nevertheless, the general boundary
i
‘ of the drainage basin reasonably establishes areas benefited and an order may
i

. be drawn confirming the special assessment district, accordingly.

i Political subdivisions are benefited and will assume 40% of the
H
costs, in amounts varying by agreement.

IDATED: May 7, 1974,
i
i

b

P -:)
t_l;jtiﬁ“_.\ fik\ftﬁZTF-.

WILLIAM K. PETERSON, Circuit Judge i

-2-
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SEMNARND M STOVER 308 EAST FRONT STREET » O sox es

= o S

B

THOMPSON & STOVER

TRAVERSE CITY, MICHIGAN 49084

May 28, 1974

Hon, Willlam R, Peterson
Circuit judge

Courthouse

Cadiliac, Michigan 49601

v&n of the Court
Missaukee County Clreult
Courthouse

Lake City, Michigan 49631
Re: Board of Commissloners for Missaukee County, ot al,
v. John R, Nyland, et al
Case N.. C-347
Dear Sint
This s to advise that on behalf of my clieats, defendant Nyland, et al,
the form of judgmaent proposed by plaintiffs, attached to their notice of
May 24, 1974, s in order,

Accordingly, 1do not propose to app2ar at the May 31, 1974 heariog
on the same, uniess the Court deems it desirable,

Your 8 yery truly,

&
ket hg E, Thompson

ce:  Mr. Chester C, Plerce
Mr, Jamas C, Thonp son

m:., Dekio jnfpricgh I

772ey.2 71974

CLERK, CIRCUFF

th JUDICIAL marmcr Vs
MISSAUKEE COUNTY, MICHIGAN
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A0NGON 4. SICALA
DAvID &, JGswita
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GREGGHY . CUNTHER
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LEONARD D. GIvEWS
W HACR FAION

TELEFPHONE {M13) 083-6420

£ BIRMINOHAM OFFICE
CADLE STEM DETROIT™

F1a wARCE N gUILOING
ArAMINGHAM W LHIGAN 480}
{313) s4es-3000
Yy sas-8gt0

May 24, 1974
CHRIJTOFRHER J DUNSAY

HICHAL, O MyULCAHWY

JAMES w WL A S

QévID A CaTRM

WILSOM M. MORTHERGSS, N

AGeim B AHINIOAN

PAUL B wASSLNAAN

THOMAS & SCHAGETEA

LAMRY uOOKE

Clerk of the Court

Circuit Court for the
County of Missaukee

Courthouse

Cadillac, Michigan 49601

Re: Board of Commisgioners for Missaukee County, et al.

~-vs- John R. Nyland, et al.: File No. C-347

Dear Sir:

Enclosed please find Motion for Entry of Judgment, Judgment

Establishing Level of Lake Missaukee and Approving Special Assessment
District, Notic& of Hearing, Praecipe for Motion and Proof of Service
thereon, for filing in the above-referenced matter.

Yery truly yours,
Miller, Canfield, Paddock and Stone

a0 TSR

Charles L. Burleigh, Jr. Q

CLBjr mr
Encs.
cc; Chester C. Pierce, Esq.

[P

James C. Thompson, Esq,

K. E. Thompson, Esq.
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY, et al.

Plaintiffs Civil Action

v8 No. C-347

JOHN R. NYLAND, et al.

Defendants

MOTION FOR ENTRY OF JUDGMENT

JUDGMENT ESTABLISHING LEVEL OF LAKE MISSAUKEE AND
APPROVING SPECIAL ASSESSMENT DISTRICT

NOTICE OF HEARING

PROOF OF SERVICE

Niller, Canfeld, Paddock & Stone
1304 DETROIT BANK & TRUNT BUILDING
DETROIT. MICHIGAN (4326

TELRPHONE Mi-git¢

Sth T y
ISSAUKEE COUNTY, MICHIGAN
ATTORNEYS FOR Defendants.

Chester C. Pierce, Esq.
{P-18896)

Charles L. Burleigh, Jr., Eszq,
(P-11423)

G2 3L 27
. M >

) CLER®S CIRCUIT CHURT »
Ceo € 2o oo 2Bth JUDICIAL DISTRICT
cee € MISSAUKEE COUNTY, MICTHICAN




STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY, et al.

Plaintiffs Civil Action

ve No. C-347

JOHN R. NYLAND, et al.

Defendants

L T e ol L

MOTION FOR ENTRY OF JUDGMENT

JUDGMENT ESTABLISHING LEVEL OF LAKE MISSAUKEE AND
APPROVING SPECIAL ASSESSMENT DISTRICT

NOTICE OF HEARING

PROOF OF SERVICE

Mliter, Canfield, Paddock £ Sions

i34 DETROIT BANK & TRUST PUILDING

DETROIT, MICHIGAN 43311

TELEPHONE 1$3-3410

MISSAUKEE COUNTY. MICHIGAY

ATTORNEYS FOR Defendants.

Chester C. Pierce, Esq.
{P-18896)

Charles L. Burleigh, Jr., Esq.
(P-11423)

(fr.h N I T T
2t JUDHCIAL DINYRIUT
MISSAUKEE COUNTY, MICH [CAN
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR :
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION, :

Plaintiffs, H
No. C 347

-vg- H

JOHN R, NYLAND and DOROTHY A.
NYLAND, his wife; and HAROLD
JACKSON and GLADYS JACKSON,
his wife; on their own behalf and on
behalf of others similarly situated as
a class,

Defendants,

MOTION FOR ENTRY OF JUDGMENT

NOW COMES the Board of Commigsioners of Missaukee County and
Missaukee County Road Commission, plaintiffs herein, by Chester C. Pierce,
their attorney, and move this Honorable Court for entry of judgment in this
cause, respectfully representing as follows;

1. This Court's Opinion herein was filed on May 7, 1974,

2. A draft of Judgment implementing said opinion, in substantiaily
the form attached hereto as Exhibit A, was circulated to opposing counsel for
approval.

3, Such approval has not been forthcoming from oppesing counsel,

WHEREFORE, plaintiffs pray that this Court enter Judgment in this

cause in the form herewith submitted as Exhibit A.

4 ;Zbér K /‘gu__a.__

Attorney for Plaintiffa
CIRCUTT (5 3130 Casmere

Bth JUDICIAL IsTrCT ‘? Hamtramck, Michigan 48212
MISSAUKEE COUNTY, MICHIGAN

Chester C. Piérce (P-18896

!
}
i
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE
BOARD OF COMMISSIONERS FOR

MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiffs, :
No. C-347
-v8- .

JOHN R, NYLAND and DOROTHY A.
NYLAND, his wife; and HAROLD
JACKSON and GLADYS JACKSON,
his wife; on their own behalf and on
behalf of others similarly situated as
a class,

Defendants. H

NOTICE OF HEARING

TO: James C, Thompson, Esq. K. E. Thompson, Esq.

Kilmer Building 308 E. Front Street

Reed City, MI 49677 Traverse City, MI 49684

PLEASE TAKE NOTICE that the attached Motion for Entry of Judgment
on behalf of plaintiffs, Board of Commissioners for Missaukee County and
Missaukee County Road Commission, will be brought on for hearing before the
Hon, William R. Peterson, Circuit Judge, in the Courthouse, Cadillac,
Michigan 49601, on Friday, May 31, 1974, at 1:30 p. m., or as soon thereaiter

as counsel may be heard.

Miller, Canfield, Paddock and Stone

6 (0. o LA

Charles L. Burleigh, Jr. 1Q—ll 3')

Of Counsel
Dated: May 24, 1974 2500 Detroit Bank & Trust Bldg.
Detroit, Michigan 48226
Telephone: {313) 963-6420
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CLERK TIFCUIT COURT ‘j?
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE
BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSICN, :

Plaintiffs, :
Case No. C 347

-vE~- : JUDGMENT ESTABLISHING
LEVEL OF LAKE MISSAUKEE
JOHN R. NYLAND and DOROTHY A. : AND APPROVING SPECIAL
NYLAND, his wife; and HAROLD ASSESSMENT DISTRICT.
JACKSON and GLADYS JACKSON, :

his wife; on their own behalf and on
behalf of others sirnilarly situated as

a class,
Defendants. :
JUDGMENT
At a session of said Court, held in the Court in
the City of_Cadillac, Wesford County, Michigan,
on the 3 day of May, A.D. 1974,
PRESENT: THE HONORABLE William R. Peterson

Circuit Court Judge

This matter having been set for hearing by service and publication as
required by Act 146 of the Public Acts of 1961, as amended, and

The Court having heretofore been fuily advised and informed in the

MILLER, CANFIELD, PADDOGCK AND STONE, 2800 DETROIT BANK & TRUNY BUILDING, PRYNOLT, MICHLGAN 48288

premises and having rendered its opinion on the matters involved herein, to
which opinion reference is hereby made for more particularity and which shall
be considered a part of this Judgment,

NOW, THEREFOQRE, in order to protect the public health, safety and
welfare, conserve the natural resources of this state, safeguard and preserve

the property values of properties around Lake Missaukee and improve the

FIL. S‘ "3 / - 72[
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system of drainage to properties in the Lake Missaukee drainage basin, keep
and maintain the waters in Lake Missaukee at normal height and level; and
provide the maximum benefit to the public, public agencies, and public proper-
ties, all in accordance with the statute in such cases made and provided;

IT IS ORDERED AND ADJUDGED that the normal height and level of
Lake Missaukee be, and is hereby, determined and established, to be 1238.0
feet above mean sea level; and

IT IS FURTHER ORDERED AND ADJUDGED that the plaintiff Missaukee
County Road Commission, in its management of the outlet control facility
constructed to maintain said normal height and level, may impound an
additional one-half foot of water during the months of February, March, April
and May, provided that the level of Lake Missaukee shall not exceed 1238. 5 feet
above mean sea level; and

IT IS FURTHER ORDERED AND ADJUDGED, that the special assess-
ment district for Lake Missaukee as set forth in Exhibit A hereto attached, be,
and is hereby, approved, to which, however shall be added those particular
individual parcels of land or parts of lands owned by public agencies and sub-
divisions within the general boundaries of the drainage basin as described in
plaintiffs' pleadings and proofs, including certain lands in the City of Lake
City, the Township of Lake, Forest, Caldwell and Reeder in Missaukee County
and the Township of Cedar Creek in Wexford County, viz, all lands under the
waters of Lake Missaukee, lands of the Michigan Department of Highways lying
in and under those portions of highways M-66 and M-55 which are within said
drainage basin and all lands of the Michigan Department of Natural Resources

within said drainage basin.
FILED
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IT IS FURTHER ORDERED AND ADJUDGED that, in addition to benefits
to the Michigan Department of Highways and Michigan Department of Natural
Resources, political subdivisions are benefited by the lake level control project

and will assume not less thar 40% of the costs.

(WDane (X2

WILLIAM R, PETERSON
Circuit Judge

481349

Dated: /%y 3457
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION, :

Plaintiffs,
No. C-347
-vg- :

JOHN R, NYLAND and DORATHY A, H
NYLAND, his wife; and HARQOLD
JACKSON and GLADYS JACKSON,
his wife; on their own behalf and on
behalf of others similarly situated as
a class,

Defendants,

PROOF OF SERVICE

State of Michigan )
: 88,
County of Wayne )

CHARLES L. BURLEIGH, JR., being first duly sworn, deposes and
says that he is associated with the firm of Miller, Canfielid, Paddock and Stone,
and that he did on the 24th day of May, A.D. 1974, serve copies of Motion for
Entry of Judgment, Judgment Establishing Level of Lake Missaukee and
Approving Special Assessment District, and Notice of Hearing thereon, upon
the following:

James C. Thompson, Esq. K. E. Thompson, Esq.
Kilmer Building 308 E. Front Street
Reed City, MI 49677 Traverse City, MI 49684

by mailing copies thereof in sealed envelopes plainly addressed to them as
above, with postage thereon fully prepaid, and depositing said sealed envelopes
in the United States mail depository located on the first floor of The Detroit
Bank & Trust Building, Detroit, Michigan.

Further deponent saith not.

Q.9 SR. & U

Charles L. Burleigh, .]’r!

Subsacribed and sworn to before me this
24th day of May, A.D. 1974, Flﬁg

S —3 /-7

- S AL ; .
Margaret Reflly CLERK, CIRCUIT (en: B
Notary Public, Wayne County, Michigan Bth JUDICIAL DIstRIT p
My commission expires: 1/15/77 MISSALKEE COUNTY, it b1 AN




STATE OF MICHIGAN

IN THE COURT OF APPEALS

BOARD OF COMMISSIONERS FOR MISSAUKEE
COUNTY and MISSAUKEE COUNTY ROAD
COMMISSION,

Plaintiffs - Appellants,
va

JOHN R. NYLAND and DOROTHY A. NYLAND,
his wife, and HAROLD JACKSON and GLADYS

JACKSON, his wife; on their own behalf and on
behalf of others similarly situated as a clas 8,

Defendants - Appellees,

BRIEF OF APPELI.ANTS

Cﬁ%ﬁ’I('LER C. PIERCE

a.mtra mk Michigan 48212
Miller, Canfield, Paddock & Siome

188 DXTROIT BANK & TRUST BUILDING
DETROIT. MICHIGAN Wits
TALEPHONN Mi-1ils

OF COUNSEL
ATTORNKYS FOR  Plaintiffs-Appellants

Docket No.

Missaukee Circuit
Court No. C-347
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MILLEN, CANFIELD, P

QUESTION PRESENTED:

Were the Board of Commissioners for Missaukee County and the
Missaukee County Road Commission precluded frem proceeding on their
complaint in the court below by reason of the lake level order entered by

Judge Lamb in 19427

The trial court answered "Yes. "

Appellants answered '"No. "
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STATE OF MICHIGAN

IN THE COURT OF APPEALS

BOARD OF COMMISSIONERS FOR MISSAUKEE
COUNTY and MISSAUKEE COUNTY ROAD
COM MISSION, : Court of Appeals
Docket No.
Plaintiffs -Appellants, :

-ve - : Missaukee Circuit
Court No. C-347
JOHN R, NYLAND and DOROTHY A, NYLAND,
his wife, and HAROLD JACKSON and GLADYS
JACKSON, his wife; on their own behalf and on :
behalf of others similarly situated as a class,

Defendants-Appellees. .

BRIEF OF APPELLANTS

STATEMENT OF FACTS

Lake Missaukee, the subject of the action from which this appeal is
taken, is a natural inland public lake located wholly in Missaukee County,
Michigan (R 1,27,434,45,47). It is not controverted that in 1942 the level of
Lake Missaukee was low, and that this situation led to the institution of
proceedinga by the Missaukee County Prosecuting Attorney, as directed by
resolution of the Missaukee County Board of Supervisors, to establish a
normal level for Lake Miassaukee (R 51,71,73). These proceedings
culminated on April 16, 1942 when the Honorable Fred S. Lamb of the
Missaukee County Circuit Court entered an order whereby the normal level of
Lake Missaukee was established at an elevation of 1,238.0 feet U,5.G.S. {R 51).

Act 194 of Public Acts, 1939, the statute under which the April 16,
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1942 order was entered, provided the following procedure for lake level
determination:

"Sec. 3. Whenever in the judgment of the board of
supervisors of any county, or in the judgment of the conservation
commission, or in the judgment of such board of supervisors
and the conservation commission, acting jointly, it shall be
deemed expedient to have determined and established the
normal height and level of the waters in any inland lake
situated in said county for the purpose of promoting the public
health, welfare or safety and the conservation of the natural
resources of this state, such determination shall be arrived at
in the following manner: In the event the board of supervisors
takes action alone under the provisions of this act, such board
shall by resolution, duly adopted, determine the expediency at
any regular or special meeting thereof and shall direct the
prosecuting attorney of the county to institute by proper petition
in the circuit court of said county a proceeding for such deter-
mination. Such prosecuting attorney shall thereupon prepare
and file in said court a petition on behalf of the board of super-
visors of said county, addressed to said court, in which said
petition shall be set forth the description of the lake and the
reasons why the normal height and level of the waters thereof
should be determined and established: Provided, That when
the waters of any inland lake are situated in 2 or more
counties, the normal height and level of the waters of such
lake may be determined in the same manner and with the same
effect as the waters of any lake lying wholly within ! county, if
the several boards of supervisors of all the said counties
determine such expedient and by resolution direct the pro-
secuting attorney of any one or more of said counties to
institute such proceedings for such determination.

"If the conservation commission shall by resolution
deem it expedient to have the normal height and level of any such
inland lake determined, whether wholly situated in 1 county or
situated in 2 or more counties, such commission shall authorize
the director thereof to institute by proper petition on behalf
of the state, in the circuit court of any county in which the whole
or any part of said lake shall be situated, a proceeding for such
deterrnination. Said petition shall contain the allegations and the
reasons therefor as hereinabove set forth. The conservation
commission may likewise join with the board or boards of super-
visors of any counties of the state in instituting proceedings as
herein act forth for such determination.

"Upon receipt of any such petition, the court shall fix a
day of hearing, shall direct the prosecuting attorney and/or
the conservation commission, or both, in the event of jeint
action, to give notice thereof by publication in one or more
newspapers of gcneral circulation in said county, and in the
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event the waters of such inland lake are situated in 2 or more
counties, in one or motre newspapers in general circulation in
each of the counties in which said lake or any part thereof is
situated. Said notice shall be published at least once each

week for & successive weeks prior to the date fixed for such
hearing. Said court shall also direct that copies of the published
notice of hearing ahall be served by registered mail upon all the
owners of record of lands abutting or touching on said lake, said
notices to be mailed at least 3 weeks prior to the date set for
hearing.

"On the day of hearing, the court shall proceed to hear
the allegations and proof with respect to the matters set forth
in said petition and shall, by order entered in the records of
said court, fix and determin= the normal height and level of
such waters. A certified copy of such order, when final, shall
be filed in the office of the register of deeds of every county
in which said lake or portion thereof is situated. Such order
shaill be final as to the facts, but any interested party claiming
to be aggrieved thereby may make application to the supreme
court of the state for a writ of certiorari to review such pro-
ceeding. The board of supervisors and/or the conservation
commission, in the preparation and presentation of the
allegations and proofs in support of such petitions, may require
the assistance of the drain commissioner of the county or
counties affected thereby with respect to the facts, conditions
and methods necessary to the proper accomplishment of the
purposes of this act.' (emphasis supplied)

At the time of the 1942 proceeding, Act 194 contained two provisions relating
to payment for the cost of necessary dams and embankments where pro-
ceedings under the Act were initiated at the direction of a county board of
supervisors. Section 13 of the Act applied in cases where the proceedings
involved a public lake:

"'Sec. 13. In the event the board or boards of super-
visors alone conduct the proceedings hereunder, the expense
of determining the normal height and water level of any
inland lake, the cxpense of constructing and maintaining any
dam or embankment, as hercin provided, together with the
cost and expense of acquiring lands and other property by
condemnation necessary thereto, shall be assessed, levied
and collected upon the taxable real estate of the county, the
same as other general taxes are assessed, levied and
cellected in such county or counties, whenever such inland
lake shall be a public lake."

-3.




MILLEA, CANFIELD, FADDOCK AlD FTONL. ZR00 DETROIT BANK & TRUAT BUILDING, DETROIT, MICHIGAN 48224 3

g

Where private lakes were involved, Section 14 provided as follows:

“"Sec. 14. If such inland lake shall not be a public lake,
and if the board or boards of supervisors believe that a portion
of the area in the vicinity of the proposed improvement will
be benefited by such improvement, they shall, by an entry in
their minutes, determine that the whole or any just proportion
of the compensation awarded by the jury or commissioners, in
the event of condemnation proceedinga, as hereinabove provided,
and the estimated cost of the dam or embankment, shall be
assessed upon the owners or occupants of real estate deemed to
be thus benefited. Such board or boards may include therein
the cost and expense of the condemnation proceedings and the
estirnated cost of the proceedings for assessments of benefits
or such part thereof as they may deemn just, and they shall by
resolution fix and determine the district or portion of the
county benefited and specify the amount to be assessed upon the
owners or occupants of the taxable real estate therein. The
amount of the benefit thus estimated shall be assessed upon the
owner or occupants of such taxable real estate in proportion as
nearly as may be to the advantage which such lot, parcel, or
subdivision is deemed to acquire by the improvement.

"The assessments shall be made, and the amounts
levied and collected in the same manner and by the same
officers, and proceedings had, as nearly as may be, as is pro-
vided for the assesament, levying and collection of special
assessments for public improvements under the provisions of
act number 124 of the public acts of 1883, as amended, and as
may hereafter be amended, being sections 3800 et seq, of the
compiled laws of 1929. The provisions herein contained for
the levying and collection of taxes for the purpose of paying for
the improvement and its maintenance, shall be applicable only
to proceedings commenced under the provisions of this act by
the board or boards of supervisors of the respective counties
of the state. In the determination of taxes necessary to be
raised for the purposesa herein contained, such board or
boards of supervisors shall make proper allowances for any
gifts or grants in aid received and accepted by said county for
such purpose. "

The Act contained no provision, however, for creation of a special
asseasment district to defray the coat of improvements necessary to maintain
the level of a public lake.

By virtue of the structure of Act 194, it must be assumed that the

County at large bore the cost of such measurca as were necessary to correct
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deficiencies in the level of Lake Missaukee, which led to the 1342 proceedings.
It was not until 1952, however, that the lake first rose to a level substantially
in excess of 1,238 feet { R 73 ).

By coincidence, it was in 1952 that the legislature undertook to
remedy the unavailability of special assessment proceedings for improvements
involving public lakes under Act 194. Act 116 of Public Acts, 1952 amended

Section 14 of Act 194 to read as follows;

"“"Sec. 14. If such inland lake shall not he a public lake,
or if the board or boards of supervisors believe that a portion
of the area in the vicinity of the proposed improvement will be {
benefited by such improvement, they shall, by an entry in
their minutes, determine that the whole or any just proportion
of the compensation awarded by the jury or commissioners, in
the event of condemnation proceedings, as hereinabove pro-
vided, and the estimated cost of the dam or embankment,
shall be assessed upon the owners or occupants of real estate
deemed to be thus benefited. Such board or boards may include
therein the cost and expense of the condemnation proceedings
and the estimated cost of the proceedings for assessments
of benefits or such part thereof as they may deem just, and
they ghall by resolution fix and determine the district or
portion of the county benefited and specify the amount to be
assessed upon the owners or occupants of the taxable real estate
therein. The resolution may also provde for the issuance and
sale of special assessment bonds in anticipation of the collection
of said special assessment taxes. The amount of the benefit
thus estimated shall be assessed upon the owner or occupants i
of such taxable real estate in proportion as nearly as may be to ‘
the advantage which such lot, parcel, or subdivision is deemed
to acquire by the improvement.

"All procecedings relating to the making, levying and
collection of special assessments herein authorized and the
issuance of bonds in anticipation of the collection thereof
shall conform as near as may be to the proceedings for
levying special assessmenta and issuing special assessment
bonds of villages, as set forth in Act No. 3 of the Public Acts
of 1895, as amended, being sections 67.24 to 67. 34, inclusive,
of the Compiled Laws of 1948, The provisions herein con-
tained for the levying and collection of taxes for the purpose of
paying for the improvement and its maintenance, shall be
applicable only to proceedings commenced under the provisions
of this act by the board or boards of supervisors of the
respective counties of the state. In the determination of taxes !

-5-




necessary to be raised for the purposes herein contained,
such board or boards of supervisors shall make proper allow-
ances for any gifts or grants in aid received and accepted by
said county for such purpose.

Act 128 of Public Acts, 1952.further amended Act 194 in respect not here

material, Act 121 of Public Acts, 1954 agaijn amended Act 194, making

changes in the procedurc established in Section 3 of this Act. By Act 72 of 1960,

Section 14 of Act 194 was given the following form:

"Sec. 14. If such inland lake shall not be a public
lake, or if the board or boards of superviscrs believe that
a portion of the area in the vicinity of the proposed improve-
ment will be benefited by such improvement,by an entry in
their minutes they shall determine that the whole or any just
proportion of the compensation awarded by the jury or com-
missioners, in the event of condemnation proceedings, as here-
inabove provided, and the estimated cost of the dam or
embankment shall be assessed upon the owmers or sccupants
of real estate deemed to be thus benefited. In the eventa
special assessment district has been created and a dam or
embankment constructed, then the board of supervisors, upon
petition of at least 55% of the taxable property owners of
said district, or by resolution duly adopted, may assess the
cost of operation, repair and maintenance of the dam or
embankment against or upon the owners or occupants of real
estate subject to taxation in the original special assessment
district. Such board or boards may include therein the cost
and expense of the condemnation proceedings and the estirmated
cost of the proceedings for assessments of benefita or such
part thereof as they may deem just, and they shall by resolu-
tion fix and determine the district or portion of the county
benefited and specify the amount to be assessed upon the
owners or occupants of the taxable real estate therein. The
resolution may also provide for the issuance and sale of
special assessment bonds in anticipation of the collection
of said special assessment taxes. The amount of the benefit
thus estimated shall be assesscd upon thc owner or occupants
of such taxable real estate in proportion as nearly as may be
to the advantage which such lot, parcel, or subdivision is
deemed to acquire by the improvemont.

MLLER, CaNFiELD, PADDDCK AND §TONE, 2800 DETROLIT BANK & TRUST SUILGING, DETAGIT. MICHIGAN 48214

"Enlargement of district.

""As provided in this act whenever costs of operation,
repairs or maintenance are to be assessed against an
existing special assessment district, the board of supervisors
may enlarge the diatrict if a determination is made that
additional property owners shall benefit from the work to be
done . "

-6~
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"Procedure for levy and collection of special assess-
ments and taxes.

"All proceedings relating to the making, levying and
collection of special assessments herein authorized and the
issuance of bonda in anticipation of the collection thereof
shall conform as near as may be to the proceedings for
levying special assessments and issuing special assessment
bonda of villages, as set forth in sections 24 to 34 of
chapter 7 of Act No. 3 of the Public Acts of 1895, as amended,
being sections 67,24 to 67,34 of the Compiled Laws of 1948.
The provisions herein contained for the levying and collection
of taxes for the purpose of paying for the improvement and its
maintenance shall be applicable only to proceedings com-
menced under the provisions of this act by the board or
boards of supervisors of the respective counties of the state.
In the determination of taxes necessary to be raised for the
purposes herein contained, such board or boards of super-
visors shall make proper allowances for any gifts or grants
in aid received and accepted by said county for such pur-
pose. "

In 1961, Act 194 was repealed and superseded by Act 146 of Public Acts,
1961, known as the Inland Lake Level Act of 1961.

On May 18, 1970, Missaukee Circuit Court action No, C-280 was
instituted by Harold Jackson and Gladys Jackson, on their own behalf and on
behalf of all others similarly situated, against the Missaukee County Board of
Commissioners and the Missaukee County Road Commission. The order in
that action signed by Acting Judge Elza H. Papp on June 16, 1970 found that
the defendant Boards "have for some time past been aware" of a public health
emergency affecting residents of Lake Missaukee as a result of high lake
levels (R54). An exhibit to the complaint filed in that action, all allegations
of which where expressly found to be true in the June 19, 1970 order, indicates
that 'aftr:r a period of consiatently high lake levels in 1954, 1955 and 1956 the
next time the lake was in excess of its normal level for more than six months
occurred in 1968, which was also the first year since 1956 in which the normal
level was cxceeded by mere than half a foot (R54). In order to bring the level

of the Jake back down to 1,238 feet, Judge Papp's order of June 16, 1970

By
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required the defendant Boards to proceed with construction of a lake level
control outlet (R 54-55)

On July 29, 1970, civil action No, C-292 was instituted by Kenneth
E. Lutz, Ruth C. Lutz, Roy Winterrowd and Helen Winterrowd on their own
behalf and on behalf of all other persons similarly situated against the
Missaukee County Board of Commissioners and the Missaukee County Road
Commission. This action was consolidated with No. C-280 by Judge Papp's
order signed September 1, 1970,which order contained certain provisions in
favor of Kenneth and Ruth Lutz in connection with temporary pumping
operations employed by the defendants to lower the lake level (R 76). This
order also gave tentative approval to an "engineering design plan' submitted
to the Court on behalf of the Board of Commissioners and the Road
Commission and ordered the two Boards to employ title searchers 'to
expedite the forming of the special assessment district for the purposes of
building a permanent instailation which shall set the lake level at
approximately 1,238 feet" (R 76).

On March 30, 1971, John R. Nyland and Dorothy A. Nyland, his wife,
et al, commenced action No. C-323 against the Missaukee County Board of
Commissioners as sole defendant. This action was consolidated with files
C-280 and C-292 by force of the Judgment entered by the Honorable William
R. Peterson on April 15, 1971 (R 53). By the terms of this Judgment it was
determined 'that under the provisions of the Lake Level Act and the Order of
this court entered on April 16, 1942 pursuant to a pctition filed by the Board
of Sup.ervisors of the County of Missaukee that it i; the clear and
mandatory duty of the defendant to maintain the lake level of Lake

Missaukee as set forth in said Order' (R 52). The Judgment also ordered the
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Board of Commissioners to "forthwith make adequate provisions to maintain the
lake level of Lake Missaukee at 1,240 feet"” and to "make adequate provisions to
reduce the lake level of Missaukee to I, 238 feet" (R 53).

By having come into possession of the consolidated file, Judge
Peterson acquired a background in the matters at issue in this case, During
argument in the court below, counsel were able to elicit this background simply
by referring to the Circuit Court file number (T 3-5). On August 25, 1971,
Judge Papp entered a final Order in case No. 280, in which she recited the
court's previous order to open an outlet from Lake Missaukee, found that the l
defendant Boards had complied with the order, and dismissed the action without !
costs (T 5).

On October 29, 1971, the Missaukee County Board of Commissions
and the Missaukee County Road Commission filed their complaint in the action
from which this appeal was taken, invoking the provisions of the Inland Lake
Level Act of 1961, as amended by Act 175 of Public Acts, 1969, MSA §11.300
(i) et seq., MCLA § 281.6] e s and seeking confirmation of the boundaries of
a special assessment district to defray the costs of constructing the lake level
control outlet (R 1, 27). An Answer was filed on behalf of Norman V.

Lincoln, admitting most of the allegations of the Complaint, but claiming that
the entire county benefited from the improvements and requesting that the
special assessment district include the entire county (R 43-44). A

separate answer was filed by John R. Nyland and Dorothy A. Nyland, et al,
which took the position that the order entered by Judge Lamb in 1942 fixed the
obligation of the county to construct and pay for the lake level control outiet
without recourse to special assessment,and raised questiona of estoppel by
way of affirmative defense (R 46-50). A reply was made to affirmative matters

containcd in the second answer and the County Board of Commissioners and
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County Road Commission moved for summary judgment {R70-74). At the
hearing on the motion held on February 10, 1972, Judge Peterson determined
to grant summary relief in favor of the defendants, and his arder dismissing
the County's complaint was entered March 3, 1972. The order of March 3rd
holds that the 1942 lake level order was res adjudicata as to the County's
claim of right to establish a special assessment district and that the 1942
order established property rights in the riparian owners to have the lake level

maintained thereafter at the expense of the County (R 78).

-10-
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_ARGUMENT _

I THE ACTION TO CONFIRM A SPECIAL ASSESSMENT DISTRICT

WAS PROPERLY BROUGHT UNDER THE INLAND LAKE LEVEL ACT OF 1961,
AS AMENDED.

There is no suggestion that the County has failed to comply with the
requirements of the Inland Lake Level Act of 1961, as amended, in filing this
action. Section 3 of the 1961 Act provides that '"[t]he board of supervisors of
any county in which the whole . . . of the waters of any inland lake is asituated
may upon its own motion . . , cause to be determined the normal height and
level of the waters in the inland lake , . . . ' This the County Board of
Commissioners sought to do by its resclution of October 27, 1971, a copy of
which was attached to the County's complaint. Section 5 of the 1961 Act provides

that "[wlhenever the board of supervisors of any county deems it expedient to

have determined and established the normal height and level of the waters in
any inland lake . . ., the board, by resolution shall determine the expediency of
and the method of financing. . ."{emphasis supplied) of projects for maintaining
the lake level. Thie the Board also did by its resolution of October 27, 1971.
Likewise, as required by Section 5, the Board directed "the prosecuting attorney
of the county to institute by proper petition in the circuit court of ths county a
proceeding for determination.”™ As provided in Section 10 of the 1961 Act, these
steps should have resulted in a proceeding wherehy
"The court shall hear proofs and allegations of all parties

interested. The court shall determine the level to be established

and maintained and shall have continuing jurisdiction and may

provide for departure from the normal level as may be neceasary

to accomplish the purposes of this act. The court shall confirm

the special assessment district boundaries within 60 days following

the lake level determination.”

(M.S. A, §11.300(10); M.C.L.A. § 281.70)

While it was not denied that these steps were followed properly, it
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was clairned, and it was held by the court below, that the County was precluded

from taking such action by the existence of the 1942 lake level order.

1L THE 1942 LAKE LEVEL ORDER WAS NOT RES ADJUDICATA
AS TO THE COUNTY'S RIGHT TO ESTABLISH A SPECIAL ASSESSMENT
DISTRICT.

Laying aside for the moment the question of whether it is appropriate
to apply the doctrine of res adjudicata to a lake level determination, that
doctrine clearly has no application to the establishment of a special assesament
diatrict by the County. It is firmly established that the doctrine of res adjudicata
applies only to hear matters adjudicated, or which could have been adjudicated,
in prior litigation between the same parties concerning the same issues. The

requirement of identity of matters in issue was stated in McCormick v. Hartman,

306 Mich. 346 (1943' as follows:

" 'The first essential of the rule of res judicata is the
identity of the matter in issue. The "matter in issue" is
defined to be ""that matter upon which the plaintiff proceeds
by his action, and which the defendant controverts by his
pleadings. " ' LeRoy v. Collins, 165 Mich. 380.

" 'A judgment is not res judicata unless the identical
matter in issue in the subsequent proceeding was determined
by the former adjudication.’ Creek v. Laski, 248 Mich, 425,
430 (65 A. L. R, 1113},

" 'The general rule is that judgments are res judicata
only as to matters in issue or that could have been put into
issue in the law action.' Thompson v. Doore, 269 Mich, 466,
McCormick v. Hartman, 346M 346, 351(At 351 of the opinion. }

In that case it was held that prior litigation hetween a salesman and a distributor
concerning the division of profits from sales was not a bar to the salesman's
subsequent claim for part of a credit to a customer which was returned to the
selling organization by reason of customer's prepayment of a note. This was

in the nature of contingent claim, the Court noted at 350, and so ""was not a
claim which [the salesman] could have asserted in a former suit at law hetween

these same parties . . . . ™

~12~
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The question of identity of matters in issue is sometimes tested by
asking whether the same proofs would sustain both the prior and the subsequent
actions. Thus, in Rosge v. Rose, L0 Mich, App. 233 (1968), it was held that an
action for separate maintenance constituted a bar to a subsequent action for
absolute divorce brought on the same grounds. At 236-37 of the opinion the
Court observed:

"The test for determining identity of claims is set forth
in 30 A Am Jur. Judgments, § 365:

' 'In the application of the doctrine of res judicata, if it
is doubtful whether a second action is for the same cause of
action as the first, the test generally applied is to consider the
identity of facts essential to their maintenance, or whether the
same evidence would sustain both. 1f the same facts or evidence
would sustain both, the two actions are considered the same with-
in the rule that the judgment in the former is a bar to the subsequent
action. If, however, the two actions rest upon different states of
facts, or if different proofs would be required to sustain the two
actions, a judgment in one is no bar to the maintenance of the other,' "

Whether the parties to prior litigation could have put in issue matters
thereafter sought to be decided in a subsequent suit, or whether substantially
the same proofs would sustain both actions, are gquestions readily answered
where a controlling provision of a statute has been changed between the two

actiona. This was the situation in the case of Detroit Edison Co. v. State Board]

of Tax Adminigtration, 298 Mich. 259 {1941), where the company protested pay-

ment of sales tax on compensation received for the furnishing of heat from its
central heating steam plants, Because steam was not actually delivered to the
company's heating cuatomers, the company had prevailed in a former action

challenging collection of the tax. That action had been decided prior to amend-
L
ment of the statute to provide the following definition:

" 'The term "sale at retail" includes sales of electricity,
natural and/or artificial gas and steam when made to the con-
sumer or user for consumption or use rather than for resale:
Provided, however, That the term ''sale at retail” shall not
include the sale of water through water mainsg,' "

At 262 of the opinion.

=13~
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After the statute had been amended, the company pleaded the former adjudication

in bar of collection of the tax. The Court found the doctrine of res judicata

inapplicable:

"Plaintiff invokes as res judicata an unappealed holding
of the Wayne circuit court in a suit between these same parties
previous to the amendment to the act, that:

"t "The term, sale at retail, includes sales of electricity
for light, heat and power, and the sale of natural and artificial
gas,' is sufficient to include tha sale of steam actually delivered
as such to a customer,' and

" tThat said Act No. 167, Pub. Acts 1933, does not apply
to the steam heating service furnished by plaintiff, where the
furnishing of such service takes the form of a sale and delivery
of thermal units by the passing of steam through a radiating system,
such service * * ¥ not constituting a sale taxable under the act.’

"Thereafter the legislature, as before atated, amended the
term 'sale at retail' to include 'steam,' and we now have the
question anew for decision under such subsequent enactment and
issues thereon untrammeled by the doctrine res judicata,"

Edison v. State Board, 298 Mich, 259, 262 {At 262 of the opinion,)

Nothing could more clearly state the applicability of res judicata in these
circumastances than the Court's declaration that, after the amendment, "we now
have the guestion anew for decision under such subsequent enactment, . . . "
A strong parallel can be drawn hetween the position of the Board of
Tax Administrators in the foregoing case and the position of the Board of
Commisaioners for Missaukee County in the court below, The tax sought to
be collected in each case is asseszed under a statutory provision not in
existence at the time of the prior litigation, With the change in the statute in
each case there is a question as to the basis for the tax which could not have
been raised and decided in the prior litigation, This is more striking in the
instant case, since it would have been absurd to claim any basis for specially
assessing the riparian owners on Lake Missaukes prior to the enactment of

Act 116 of 1952. Likewise, the proofs necessary and sufficient to sustain

taxation at the time of subsequent litigation in each case would not have sustained
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the tax in the firat instance, Certainly, proofs relating to special asgeasment
boundaries and the description of properties therein could not have been given
effect at the time of the 1942 proceeding to set the level of Lake Missaukee. The
doctrine of res judicata simply has no relevance to the County's right to establish
a special assessment district under the Inland Lake Level Act of 1961, as

amended.

III, THE 1942 LAKE LEVEL ORDER DID NOT ESTABLISH
PROPERTY RIGHTS IN THE RIPARIAN OWNERS ON LAKE MISSAUKEE TO
HAVE THE LAKE LEVEL MAINTAINED THEREAFTER AT THE COUNTY'S

EXPENSE.

The proposition that the 1942 order created a right in riparian owners
to maintenance of the level of Lake Missaukee free from any future expense is
reducible to absurdity. A general application of this proposition would mean
that once a road was established or a sewer laid, no special assessment could
ever be levied for repair, replacement or maintenance of such improvements.
Michigan authorities expresaly reject such a theory.

The question was raised squarely in Sheley v. Detroit, 45 Mich. 431

(1881) and dealt with at length in the Court's opinion issued by Justice Cooley.
The complainant in that case was the owner of property abutting Woodward
Avenue in Detroit which, in the words of the opinion, "has been paved and
repaved several times, sometimes at the expense of abutting owners and some-
times not, according as the law in force at the time provided.' (At 431-32 of
the opinion.) The complainant denied the constitutionality of an assessment

for the cost of removing a cobble stone pavement and laying a new one of cedar
blocks, stating the question at issue to be "[t]he right of the Legislature to
authorize municipal authorities to require the owners of property on streets

in the city to continue, at their own expense, to repave them, whenever ordered

-15-




by the common council. . ., . " (At 432 of the opinion.} After affirming the
power to assess the cost of such improvements on a frontage basis, the Court
turned to this question at 434-35 of the opinion:

"It is urged, however, that even conceding it to be admis-
sible to charge the owners of abutting lots with the cost of the
firat pavement of the street, the special exaction should stop
there, and all repaving should be by general levy. But the
learned counsel for complainant does not undertake to explain
to us how it can be that the legislature can have power to order
the first improvement at the expense of adjoining owners, and
still not have power to order any subsequent pavement on the
like basis. The argument to that effect appears to assume that
a pavement once laid is an improvement which is to last for ages,
like some substantial structure of granite or marble; and that the
adjacent proprietors having incurred the expense of making it, the
comparatively insignificant cost of keeping it in condition for use
from year to year ought properly and justly to be taken upon the
shoulders of the community, But nc assumption can be more
unfounded. A pavement is but a temporary improvement of the
street. It may last for five years, or ten, or twenty, but at the
end of some short period the street will need a new one, and the
question who shall be at the cost of it is the same as before and
rests upon the same equities. It can never be said of any street
that it is permanently paved. It is paved for the time being only;
and the payment will wear out or become unsuitable, just as a
sewer will decay or become inadequate to the needs it was intended
to meet,

'If there is any scundness in the theory on which the bill
is filed, it rnust be found in this: that when the adjacent owners
have once made the street a substantial thoroughfare at their own
expense, a principle of constituticnal justice requires that the city
should afterwards maintain it as a substantial thoroughfare. But
any such principle rests upon such a basis of uncertainty that it
would not only be difficult of application, but lead to the most !
absurd results. When shall it be said that the duty of the property
holder in making the thoroughfare is fully performed? Is it when
the street ia planked? Or when it is laid with cobble stone? . ., .
And if it can be exercised but once for all time, as to any particular
parcel of land, shall the {legislative] power a generation hence depend
upon the uncertain recollection of old inhabitants as to the nature of
the first improvementa, and how the cost was borne, or perhaps
upon the care with which city records are made up and kept?"

WLLICR, CANFIELD, PADDOCK AND STONE, 2855 DETROIT BANK & TRUST SUILDING, DETRAIT, MICH

The problem with the theory of perpetual rights in public improvements,

as Justice Cooley clearly saw it, is twofold: not only are all public imp rovemcntT

temporary in nature to a greater or lesser degree, but circumstances may change,
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and what was once a satisfactory improvement may cease¢ to be such:

"Examine the case in whatever light we will, the supposed
principle reats upon a fallacy, All street improvements are
ordered in view of existing needs, and are, therefore, of one
kind at one time and another at another time, as the needs are
supposed to require, To-day in an incipient city they are cheap,
imperfect and temporary; but ten years hence, if the city fulfills
its promise, they may be expensive and constructed with greater
regard to durability. The equity that the lot owners shall pay for
the cheap, temporary improvement is no greater than that they
or their successors in ownership shall pay for that which is more
expensive, but which answers the local needs more perfectly and
makes their lots more valuable, It will be no less fifty or a
hundred years hence, though the improvement may have been
renewed many times in the interval. It rested in the first place
on the undoubted fact that all these local improvements, while they
are public benefits in a general sense, have a special and peculiar
value to the lots fronting upon them, and tend to increase their
value in a degree bearing some proportion to the cost of the work,
Let the improvements go to decay and the value of the lots will
deteriorate; let them be renewed, and the price immediately comes
up again. Leave a business street without a pavement, and busi-
negs will be driven from it. These are facts of common observation,
but they need no experience to prove them; they are what our reason
would teach us to expect., There is ample ground, therefore, upon
which the legislature may act when they decide that in their opinicn
considerations of equity require the cost of paving to be imposed
upon the owners of abutting lots. We do not hold that they decide
right, for that is not our concern; we only decide that they have the
power and the discretion to do what they have done. "

At 435-36 of the opinion.

So saying, the Court affirmed the decree of the trial court in dismissing

complainant's action to restrain the tax sale of his property.

WihLiw, CAMFIRLD, PADDOCK AND STONE, Z800 DETROIT SANK & TRUST BUILDING, DETROIT, MICHIGAN 48228

|
The power of a municipality acting under proper legislative authorizatiion
to make assessments for repair or renewal of existing improvements has been |
upheld in numerous cases subsequent to Sheley, supra, and has been specifically
found to exist where the original cost of the improvement was borne at large.

To this effect is the case of City of Kalamazoo v. Perrin, 194 Mich. 484 (1916},

in which the city sued a property owner to recover an assessment for the

purpose of repaving and resurfacing the street which the defendant's property

abutted. At 488-89 of the opinion, the Court held: |

17.
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"The third point made on behalf of appellant ias that
because, when the street was paved in 1902-03, the entire
cost thereof was asseased against the property of the city
at large, the city thereby elected:

'"To make all needed repairs in the pavement itself
and to relieve the abutting property owners from assess-
ment upon the theory of benefits to be derived therefrom.'

"Counsel for defendant does not assert that the city,
by its election to charge the entire cost in 1903 to the city
at large, thereby estopped itself forever from assessing the
cost of repavement to the abutting owners; but that is the logic
of the argument under this head., This seems to us not only
unreascnable, but ias clearly contrary to the charter (section
20, chap. 14, as amended, Act No. 648, Local Acts 1907),
which provides:

'The city council shall have power to cause the public
streeta, highways, avenues, and alleys of said city to be
graded, macadamized, paved, repaved, planked, or graveled
and otherwise constructed, improved and repaired and the
gutters paved. The cost and expense thereof may be paid by
the corporation, or the same, or any part thereof, may, as the
council may by resolution determine, be assessed on the prop-
erty adjacent thereto and benefited thereby.' "

Judgment for the city in the amount of the assessment was affirmed.
The question of successive assessments for the same purpose was

again raised in Kuick v, City of Grand Rapids, 200 Mich. 582 (1918}, where

plaintiffs sought to set aside an order confirming an assessment roll for a

D, PADGOCK AND STOME, 2300 DETRGIT BANK & TRUST BUILDING, BETROIT, MiCHIGAN 48228

sewer in the street in front of their property, Among plaintiffs' contentions

was the following:

MALLER,

"" '‘Second. The property owned by us was assessed
for a sewer in said street in the year 1903, and which asseas-
ment was paid.' "
At 587 of the opinion.

Speaking at 589 of the opinion, the court responded:

"A study of the record has not convinced me that any
of plaintiff's contentions ought to be sustained, The idea that
their property was not at all benefited by the improvement is
preposterous. The fact that a aewer has been constructed for
some distance in a city street doea not prevent its extension
and enlargement as the necesasities of property farther out on
the street may require, or the public health may demand. The

-18-
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new improvement involved the old, and might of course
destroy the old one entirely. In fact, it did destroy it, in

this case, larger tile being used and laid at a greater depth
than the old tile. Farther west, where the sewer was smaller,
the old tile, all or some of it, was utilized. But plaintiffs did
not own the tile and had no vested right to have the old sewer
maintained. '

Kuick v. City of Grand Rapids, 200 M 582, 587, 589
{Emphasis supplied. )

See also Graham v, City of Saginaw, 317 Mich, 427 (1947), quoting with approval

from the opinion in Sheley v. Detroit,supra.

The foregoing cases are clear that establishment of a public improve-
ment does not endow persons benefited with a right to have the improvement
permanently maintained free of charge to them. This is true whether or not
such persons contributed to the cost of the improvement originally; the fact
that the initial cost may have been distributed at large does not estop the
municipality constructing the improvement from specially assessing the cost of
subsequent improvements or repairs. Considering these authorities, it cannot
plausibly be maintained that Judge Lamb's 1942 lake level order, which did not
require construction of a lake level control outlet, invested the riparian owners
on Lake Missaukee with a right to have such a facility built by the County with-
out expense on their part when the need for it later arose. If present asseas-
ments do not guarantee againat liability for future assessments when the need
for them should arise, it is difficult to see how needed future assesaments
could be precluded by the lack of present assessments or the absence of present
need for them.

Moreover, the fact that the legislature does not provide at one point in
time for assessments of a particular nature can hardly be said to indicate an in-
tent that auch asgessments shall never be authorized in the future. Ewven if suchl
an intent could be inferred, it would constitute an impermissible and void limita}
tion of the legislative powers of government. The legislature cannot bind the

hands of succesaor legislatures where the elements of contract, concession and
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consideration do not appear, see Detroit v, Detroit & Howell P. R, Co., 43

Mich. 140, 145 (1880}, In Harsha v. City of Detroit, 261 Mich. 586 {1933) it

was said, concerning the claimed unconstitutionality of legislation which
increased the limit of taxation on property in the city subject to assessment
and increased the limit on bonded indebtedness of the city:

"There can, in the nature of things, be no vested right in

an existing law which precludes its change or repeal, nor

vested right in the emission to legislate upon a particular

subject. . . . "

At 594 of the opinion.

See also Gale v, Board of Supervisors, 260 Mich. 399, 404 (1932) and Johnson

v, Liquor Control Commission, 266 Mich. 282, 286 (1934).

It would seem therefore, that nothing in favor of the defendants in this
action can be derived either from the fact that they were not assessed in
connection with establishment of the level of L.ake Missaukee in 1942 or from
the fact that there was in 1942 no procedure for assessing them. There is thus
no right in the defendants not to be assessed in connection with the lake level

control cutlet constructed in Lake Missaukee by the County,

1V, THE 1942 LAKE LEVEL ORDER DOES NOT PREVENT THE
COUNTY FROM COMPLYING WITH THE REQUIREMENTS OF THE INLAND

LAKE LEVEL CONTROL ACT OF 1961, AS AMENDED,

It may be suggested that even if the County's ability to establish a
special assessment district has not been decided by Judge Lamb's 1942 order,
that order nonetheless eatablishes once for all time the level of Lake
Missaunkee, and precludes any subsequent proceeding to set the lake level.

If this were conceded, the argument would advance to the proposition that
the 1961 Act makes no provision for creation of a special assesament district

apart from proceedings to establish a lake level,and therefore the County was
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without power to establish a special assesament district in this case.
Assuming that the doctrine of res judicata is appropriate to a lake
level determination, that doctrine stiil will not bear the weight of the argument
just described. Res judicata will be applied to prevent parties to a former
action from subsequently seeking to establish a different resclution of the
same issues, but the doctrine was never intended to preclude parties from
establishing claims extending beyond the scope of prior litigation. Thus in

Palmer v, Kleiner, 236 Mich, 480 {1926), while it was held improper for

plaintiff in an action to quiet tenure under a iease to introduce matters relating
to rental payments previously brought before a circuit court commissioner,
the plaintiff was permitted to introduce testimeny that repeated possessory
proceedings were intentionally vextatious. Speaking at 486 of the opinion, the
Court said:

""Unquestionably, material issuea squarely presented, tried

before and determined by the commissioner and not appealed

from in the former cases, may not be retried in a later case,

but cannot preclude subsequent proceedings arising out of new

issues and demands during the life of the lease."
No case has been found which, under the aegis of res judicata, would prevent
the County from seeking to affirm a previously established lake level in
conjunction with special assesament proceedings.

Nor is it certain that res judicata has any application to a judicial

determination of a lake level. From the cpinion in Rice v, Naimish, 6 Mich.

App. 698 (1967), it appears that the level of Duck Lake in Qakland County had
been judicially determined at the same elevation in litigation between substan-
tially the sarne parties on four separate occasions. Rather than give conclusory
effect to theae determinations, this Court noted simply:
"Under theae circumstances, the trial judge was correct
in placing upon the plaintiffs the burden of proving any lake level

leas than 1,016, 63 feet, "
At 705 of the opinion,

-21-




MILLER, CANFIELD, FABDOCK AND RTONE, 2500 DETROIT BANK & TRUST BUILDING, DETAGIT, MICHLOAN 48224

There are, of course, compelling reasons in support of a reluctance to apply
a doctrine such as res judicata in a manner that may impair the ability of
governmental units to respond to unpredictable natural events. On the other
hand, any application of the doctrine would presumably be sensitive to changes
in circumstance, and thus would be productive of little in the way of permanence
or finality, In either case, it is impossible to find any justification for applying
the doctrine in the case of Lake Missaukee where the natural tendency of the
lake level has completely reversed itself between 1942 and 1968.

These considerations aside,the language of the Inland Lake Level
Act itself does not support the construction that a lake level, once established
under the Act or under some prior act, is to be immutable thereafter, To the
contrary, the statute conditions lake level determination proceedings on an evenq
which may occur more than once, i.e., the decision of the board of supervisors
that it is expedient to have a determination made. The language employed by
the statute is that "“{w]henever the board of supervisors of any county deems it
expedient to have determined and established the normal height and level of the
waters in any inland lake . . . " they shall adopt the required resolution (M.5, A
§11.300 (5); M.C.L.A. § 28l.65 ). The statutory term "whenever,' is
by no means restrictive; it merely signifies the presence of some condition,

In People v. Merhige, 212 Mich, 601 (1920}, the term was construed in the

following statutory context:

" 'That whenever any person shall plead guilty to an
information filed against him in any circuit court it shall be the
duty of the judge of such court, before pronouncing judgment or
sentence upon such plea, to become satisfied, ' etc. "

Quoted at 609-10 of the opinion.

The Court interpreted the term as follows:

" 'Whenever' is equivalent to 'as soon as,' 'at whatever
time.' The word is synonymous with, or equivalent to, the
words 'upon which, ' 'where,' 'in case' and 'if,' In this sense
it is a word of condition or contingency. In construing statutes
the word ia frequently an equivalent to 'if.' 40 Cyc, p. 920 et seq.”
At 610 of the opinion.
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The case of Gage v. United States, 101 F, Supp. 765 (Ct. Cl. 1952) gave the

following interpretation in construing a provision of Federal patent law:;

"Section 1498 says 'whenever’ an invention is used by
the United States the owner may bring an action therefor in
thiz court. ‘Whenever' means, 'at whatever time' or 'no
matter when.' The first use would give rise immediately to
a cause of action. Then, later, another use, perhaps after a
long interval, would give rise to another cause of action. Such
seems to have been the plain intent of the statute, *'Whenever,'
the statute says, a patented 'invention * * * is used or manufac-
tured by or for the United States * * * the owner's remedy shall
be by action against the United States in the Court of Claims
#* %% .7 It does not say when it is first used the patentee shall
have a right of action, but 'whenever' it is used."
At 766 of the opinion.

See also Hobby v. Hodges, 215 F,2d 754 (C. A. 10, 1954} holding at 758 that the

term "[wlhen used as an adverb, . . . is defined to mean, 'At whatever time;
no matter when,' When used as a conjunction, it is defined to mean, 'At any
or all times that; in any or every instance which, ' "

Section 10 of the Inland Lake L.evel Act in fact states that the court
"may provide for departure from the normal level as necessary to accomplish
the purposes of this act” (M.S.A. §11.300 (10); M.C. L. A. § 281.70). The
matters constituting the necessity for such departure must of course come
to the court's notice in some way, and the structure of the act implies that
the parties empowered to initiate lake level determinziions are the appropriate
parties {o seek a departure. The statute states that departure irom a normal
level may be provided ''to accamplish the purposes of this act,” those being
"to provide for the determination and maintenance of the normal height and
level of the watera in inland lakes of this state, for the protection of the public
health, safety and welfare and the conservation of the natural resources of
this state ., . . . " It would seem to do great violence to the purposes of the
act if a county board of superviscrs were prevented from seeking a lower or

higher lake level in order to avoid septic pollution or check the growth of
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weeds, merely because a prior determination had l.Jeen made affecting the
lake level. Moreover, it ia scarcely to be presumed that the drafters of the
196! statute thought that human beings were any more infallible, or their
determination less in need of occasional correction, in setting lake levels
than they are in other respects.

If it may be granted that a county board acting under the Inland Lake
Level Act could seek establishment of a new level for an inland lake which
departed from a previously determined level, it may be asked whether there is
any reason why such a board could not seek determination of a lake level at the
previously established elevation if it deemed it expedient to do so. Clearly,
there is none. The statute empowers a county board to seek determinations
without restriction as to number, the sole limitation being that imposed upon
the court in terms of necessity and the purposes of the Act, The existence of
a prior determination should in no way be construed as preventing a county
from complying with the requirements of the Act for the purpose of defraying

the costs of needed public improvementa.
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RELIEF

For the foregoing reasons, appellants the Board of Commissioners
for Missaukee County and the Missaukee County Road Commission
respectfully request that the Court of Appeals reverse the Order dismissing
their complaint in the court below and direct said court to hear and determine
all matters pertaining to this cause in accordance with the tenor of said

complaint.

Chester C. Pierce
Attorney for Plaintiffs-Appellants
3130 Casrmere
Hamtramck, Michigan 48212

Miller, Canfield, Paddock and Stone

By

Charles L. Burleigh, Jr.
Of Counsel
2500 Detroit Bank & Trust Building
Detroit, Michigan 48224

Dated:

-25.




STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

o aoed)
o
STANLEY D. STEINBORN
Chief Assistams Anormey General

FRANK J. KELLEY

ATTORNEY GENERAIL

LANSING
48913

June 29, 1989

Clerk of the Court

Missaukee County Circuit Court
Missaukee County Courthouse
Lake City, MI 49651

RE: Board of Commissioners for Missaukee County and
Missaukee County Road Commission v John R. Nyland,
et al. Missaukee County Circuit Court Case No. C-347

Dear Clerk:

Defendant State of Michigan conditionally consents to
the Plaintiff's petition and an entry to modify a judgment
establishing lake level as requested by plaintiff*s petition.

Accordingly, the State does not propese to attend the
July 5, 1989 hearing unless for any reason the court requires its
participation. Should the plaintiff or the court regquire the
State's participation, please so advise.

Very truly yours,

FRANK J. KELLEY
Attorney General

e tine

Assistant Attorney General
Natural Rescurces Division
530 West Allegan, 8th Floor
Lansing, Michigan 48913
Telephone (517) 373-7540

RH/trsc ?7
Enc. .3
4/missaun-1 FLED 7 .

County Clerk - Register of Deeds
¢c: John Dexter MISSALKEE COLNTY, M

I3

Gary C. Hoffman, Esq. W
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Afirrioy ot Law
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

PLAINTIFF, CONSENT TO HEARING ON
PETITION TOMODIFY JUDGMENT
ESTABLISHING LAKE LEVEL
vs FILE NO. C 347

JOHN R. NYLAND and DOROTHY A.
NYLAND, husband and wife. and
HARGOLD JACKSON and GLADYS
JACKSON, hushand and wife. on
thelr own behalf and on behalf
of other similarly situated as
a class,

DEFENDANTS.
/

Gary C. Hoffman (P15040)
Attorney for Plaintiffs
Hoffman Building

Lake City, Michigan 49451

{616} _833-4326 - /

NOW COMES John R. Myland and Dorothy A. Nvland, and
herewith consent and have no cbjection to Petition to Modify
Judgment Establishing lake level scheduled for hearing on
07/05/89 at 2:30 p.m.

Dated: June 30, 1989

Mol £

OHN R. NYLAND

DOROTHY | NYLAN

FILED 7 'g/f 7

Clerk - Re; ister of Deeds
o e Kes CRUNTY, M

V3ol
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Allormey 8 Law
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

PLAINTIFF,
PETITION TOMODIFY JUDGMENT
ESTABLISHING LAKE LEVEL
Vs FILE NO. C 347

JOHN R. NYLAND and DOROTHY A.
NYLAND, husband and wife, and
HAROLD JACKSON and GLADYS
JACKSON, husband and wife, on
thelr own hahalf and on behalf
of other similarly sltuated as
a class,

DEFENDANTS .

Gary C. Hoffman (P15040)
Attorney for Plaintiffs

Hoffman Building

Lake City, Michigan 49651

(616) 839-4326 /

NOW COMES Board of Commisslioners for Missaukee County and
Missaukee County Road Commission and says unto this Honorable
Court as follows:

1.) That Lake Missaukee is an inland lake and 1ts normal
lavel was determined, by Judgment of this court dated April
16, 1942, to bhe 1238.0 feet above sea lavel.

2.) That an Order was entered in this cause on August
17, 1870, reaffirming the lake level in Missaukes County at
"approximately 1238 feet pending final design and permanent
installatioen.

3.) That the original Order only provided for high watar
conditions not low water.

4.} That in recent vears there has been appreciable low
water.

5.} That this change In circumstances has resulted in
your Petiticoners taking thls action.

6.) That on May 31, 1974 an Amendad Order was entered
by this Honorable Court, copy is attached hereto and made a

fiEp__ ¢ 26 -§9 3

County Cierk - Register of Deeds
MISSALIKEE COUNTY My

afé:;l- "“ﬁE;
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part hereof, which permitted the Missaunkee County Rcad
Commission to ". . . impound an additional ona-half foot of
water during the months of February, March, April and May,
provided that the level of Lake Missaukae shall not exceed

1238.5 feet above mean sea level".

7.} That Plaintiff bring this action under the Inland
Lake Level Act of 1961 (Act 146 of 1961) (MSA 11.300 et sub.}
{MCL 281.61).

8.} That Plaintiffs desire to continue to maintain the
lake level for the months of June and July for the following
reasons:

a. The low level during June, July, August and the
first part of September have created pools of stagnate water
along the beach, foul odor and requires additional weed clean-
up, plus potential accelerated week growth;

b. To create a more stable lake level during pericds
of drought;:

c. To off set some major effects of a dry vear;

d. To generally give a more healthy and appealable view
of the lake and immediate beach area;

a. The reduced water lavel has caused problems to boat
launching at the County lagoon area, access to North bays and
coves, boat damage by sand bars and rocks and many private
moorings being unusable:

£. Seeminyly apparent damage to spawning areas and
increasing fish kill.

9.) That the Missaukee County Drain Commission is
prepared to supervise and maintain such level for the months
of June and July as they do for the other months.

10.} That Defendant John R. Nvland and Dorothy A. Nyland
have tacltly advised Petlitioners through thelr respective
agents, that they have no objection to maintaining the lake
lavel at 1233.5 feet and in fact would consider it to be an
asget 80 long as It doesn’'t exceed 123§.5 feeat.
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11.} That Defendants Harold Jackson and Gladys Jackson
no long own property in the speclal assessment district and
therefere have no further Interest de Jjure in these
proceedings.

12.} That the modification of the lake level for the
months of June and July is endorsed by the Missaukee County
Park Commission, Missaukee County Planning Commission,
Missaukee County Board of Commlssioners, Lake Township Beard,
Missaukee County Drain Commisslion, Lake City City Council,
Lake City Downtown Development Authority, Lake City Planning
Commigsion and the Lake City Area Chambar of Commerce as
evidenced by the attached Resolutions.

13.) That the Department of Natural Resources by and
through their respective agencles have no opposition to the
modification for the months of Juna and July.

14.} That notice of these proceedings have been given to
Department of Natural Resources and the Attorney General's
Office pursuant to the statutes In such cases made and
provided, Act No. 146, Public Acts of 1961 as amended by Act
No. 175. Public Acts of 1969.

15.) That to maintain the lake level at 1228.5 for the
months of June and July would best protect the public health,
safety and welfare, conserve the natural resources of this
state, safeguard and preserve property values around the lake
and improve the system of drainage to properties in the Lake
Missaukee drainage basin, keep and malntain the waters in Lake
Missaukee at normal height and level; and provide the maximum
benefit to the public, public agencies, and public properties,
all in accordance with the statute 1In such cases made and
provided.

16.) That as a further change of clrcumstances, at the
tima the lake level was astablished and the Orders placed in
effect, there was no sewer system ln Missaukee County.

17.} That Missaukee County now has a sewer system
covering approximately 30% of the physical lake and
approximately 30% of the populace.

18.) That such extension of time for the months of June
and July would not require any construction activity.

. L et T
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19.) That Petitloners through their agents, more
particularly, Lake City Area Chamber of Commerce, has
publicized the intent and import to this Petition in the local
news papers with virtually little or no opposition. A copy
of puch advertisement being attached hereto.

20.) That the aforesaid Lake Clty Area Chamber of
Commerce has mailed out In excess of 700 questionnaires
requesting the input of Missaukee County regidents and non-
resident property owners with virtually universal acceptance
of the Iidea. A copy of such questionnaire being attached
hereto and made a part hereof.

WHEREFORE PETITICNERS PRAY:

A.) That an Order be entered modifying the prior
Judgments and Amendments heretofore entered in this matter to
maintain the lake level at 1238.5 feet for the months of June
and July.

B.) That in all other respects the prior Orders entered
in this cause remain in full force and effact.

Dated: June 7, 1989
/\_.-4-"‘-"

. Hoff {(P15040)
Attorney fo laintiffs
Hoffman Building

Lake City, Michigan 49651
(616) 839-4326




/"\ N

STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAI,

KCY
)

STANLEY D. STEINBORN dgé;g
Chief Auristans Avtornay General i

FRANK J. KELLEY

ATTORNEY GENERAL

LANSING 7
48913 C].—
June 19, 1989

Clerk of the Court

Missaukee County Circuit Court
Missaukee County Courthouse
Lake City, MI 49651

RE: Board of Commissioners for Missaukee County and
Missaukee County Road Commission v John R. Nzland

and Dorothz A. leand, et al, Missaukee County
CTircuit Court File No. C 347

Dear Clerk:

Encleosed for filing find Michigan Department of Natural
Resources' Conditional Consent to Petition to Modify Judgment
Establishing Lake Level regarding the above captioned cause.

Very truly yours,
é ZL f? FRANK J. RELLEY
- - Attorney General
FILED Y

b
County Clek - Regiserof Deeds YA

Roland Hwang
Assistant Attorney General

Natural Resources Division
Stevens T. Mason Building
8th Floor

530 W. Allegan

Lansing, MI 48913

Enclosure
cc:  Gary C. Hoffman
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff

File No. C 347
v

JOHN R. NYLAND and DORCTHY A.

NYLAND, husband and wife, and

HAROLD JACKSON and GLADYS

JACKSON, husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

Gary C. Hoffman (P 15040)
Attorney for Plaintiffs
Hoffman Building

Lake City, Michigan 49651
{616) 839-4326

Roland Hwang (P32697)

Attorney General

Matural Resources Division
Stevens T. Mason Bldg., 8th Fl.
530 West Allegan

Lansing, Michigan 48913

(517) 373-7540

MICHIGAN DEPARTMENT OF NATURAL RESOURCES®
CONDITIONAL CONSENT TC PETITION TO MODIFY JUDGMENT
ESTABLISHING LAKE LEVEL

PROQF OF SERVICE




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff
File No, C 347
v

JOHN R, NYLAND and DOROTHY A.

NYLAND, husband and wife, and

HARCLD JACKSON and GLADYS

JACKSON, husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

/

MICHIGAN DEPARTMENT OF NATURAL RESOQURCES'
CONDITIONAL CONSENT TO PETITION TO MODIFY JUDGMENT
ESTABLISHING LAKE LEVEL

NOW COMES Michigan Department of Natural Resources
{DNR), herein by its counsel Frank J. Kelley, Attorney General
for the State of Hichigan, and Thomas J. Emery and Roland Hwang,
Assistant Attorneys General, and in response to the Petition sta~

tes as follows:

1. The DNR CONDITIONALLY CONSENTS to the entry of
judgment granting the Plaintiff the relief prayed for in said
Petition: that an Order be entered modifying the prior Judgments
and Amendments heretofore entered in this matter to maintain the
lake level on Lake Missaukee at 1238.5 feet for the months of

June and July.



~ ~

2. This consent is given upon the condition that the
Hissaukee County Health Department make a determination and indi-
cate to the Court and the DNR that the increased summer level
will not detrimentally affect the operation of any septic tanks
in unsewered areas. The Missaukee County Health Department
should indicate that the aerated zone underneath each septic
system will not be substantially decreased such which would

cause increased leachlng of sewage effluent into the lake.

3. Though it is not the intention of the DNR to par-
ticipate further in this matter, DNR does request and demand that
the Attorney General, as their counsel, receive notice of any and
all hearings, including adjourned or rescheduled hearings; copies
of all pleadings filed: and a2 true copy of any and all orders or

judgments entered by the Court.

Respectfully submitted,

FRANK J. KELLEY
Attorney General

Thomas J. Emery (P 22876)
Assistant Attorney General

Rdland Hwang (PBE%QV)

Agsistant Attorney General

Natural Resources Division
Stevens T. Mason Building
8th Floor

530 W. Allegan

Lansing, MI 48913

Dated: Lgtm& /9 /969

RH/kms/4/misg
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COQUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff

File No. C 347
v

JOHN R. NYLAND and DORCTHY A.

NYLAND, husband and wife, and

HAROLD JACKSON and GLADYS

JACKSON, husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

/
PROOF OF SERVICE

STATE OF MICHIGAN)
} ss
COUNTY OF INGHAM )

Robbin S. Clickner, being first duly sworn deposes and
says that on the 20th day of June, 1989, she did serve a copy of
Michigan Department of Natural Resources’ Conditional Consent to
Petition to Modify Judgment Establishing Lake Level upon the
following:

Gary C. Hoffman
Attorney at Law
Hoffman Building
Lake City, Michigan 49651

by mailing the same to said attorney in a properly addressed and
stamped envelope and depositing the same in the United States
#ail in Lansing, Michigan.

in S. Clickner

Subscribed and sworn to before me
this 20th day of June, 1989.

. Notary Public
am County, Michigan
ssion expires 10/15/90
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GARY C. HOFFMAN
Aornay m Law
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STATE OF MICHIGAN

IN THE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

PLAINTIFF,

vs

JCHN R. NYLAND and DOROTHY A.
NYLAND, husband and wife, and
HAROLD JACKSON and GLADYS
JACKSON, husband and wife, on
their own behaif and on behalf
of other simlilarly situated as
a class,

DEFENDARTS.

Gary C. Hoffman (P15040)
Attorney for Plaintiffs

Hoffman Building

Lake City, Michigan 49651

{616} 833-4326 /

TO:
John R. Nyland and
Dorothy A. Nyland
22 Bear Creek

Hilton Head, S.C. 29926

Frank J. Kelley

Attorney General

Stevens T. Mason Bulilding
8th Floor

530 W. Allegan

Lansing., Michigan 48913

IRCULT COURT FOR THE COUNTY OF MISSAUKEE

NOTICE OF HEARING ON
PETITION TOMODIFY JUDGMENT
ESTABLISHING LAKE LEVEL
FILE NO. C 347

Department of Natural
Resources

Mr. Jcohn Dexter

P.0. Box 30028
Lansing, Mi 48909

PLEASE TAKE NOTICE that a Hearing on Petition to Modify

Judgment Establishing Lake Level
hearing as follows:

DATED: WEDNESDAY. JUNE 5, 1989
TIME: 2:30 P.M.

PLACE: COUNTY COURTHOUSE, LAKE
Dated: June 23, 1989

will be brought on for

CITY, MICHIGAN

N, Sl
C/Hoffman/{JF150401}
/Attorney for plaflntiff

Hoffman Bullding
Lake City, Michigan 49651
{616) 839-4324
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ANOImey at Law

s City, Mich,
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

PLAINTIFF,
AMENDED NOTICE OF HEARING

Vs FILE NO. ¢ 347

JOHN R. NYLAND and DOROTHY A.
NYLAND. husband and wife, and
HAROLD JACKSON and GLADYS
JACKSON, husband and wife, on
their own behalf and on behalf
of other similarly aituated as
a class,

DEFENDANTS.

Gary C. Hoffman (P15040)
Attorney for Plaintiffs
Hoffman Building

Lake City, Michigan 49651

{616) B39-4326 !

TO:
John K. Nyland and Department of Natural
Dorothy A. Nvland Resources
22 Bear Creek Mr. John Dexter
Hilton Head. S.C. 29926 P.0O. Box 30028

Lansing, Michigan 48909

Frank J. Kelley

Attorney General

Stevens T. Mason Building
8th Fleor

530 W. Allegan

Lansing, Michigan 48913

PLEASE TAKE NOTICE that a Hearing on Petition to Modify
Judgment Establishing Lake Level will be brought on for
hearing as follows:

DATE: WEDNESDAY, JULY 5. 1989

TIME: 2:30 P.M.

PLACE: COUNTY COURTHOUSE. LAKE CITY, MICHIGAN

Dated: June 28, 1989

ary <. n (P15040)
Attorney r Plaintiff
Hoffman Building

Lake Clty, Michigan 49651
(616) B39-4326

fep e -27- &9

f5unty Clerk - Register of Desifs
MiSSAUKEE COUNTY, M
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Lake City, Mich,
061

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY QF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE CGUNTY and MISSAUKEE
CCUNTY ROAD COMMISSION,

PLAINTIFF,
AFFIDAVIT OF MAILING

Vs FILE NO. C 347

JOHN R. NYLAND and DOROTHY A.
NYLAND, husband and wife, and
HAROLD JACKSON and GLADYS
JACKSON, husband and wife, on
their own bhehalf and on behalf
of other similarly situated as
a c¢lass,

DEFENDANTS.
/

Gary C. Hoffman {(P15040}
Attorney for Plaintliffs
Hoffman Building

Lake City, Michigan 49651

(616) 839-4326 /

STATE OF MICHIGAN )
188
COUNTY OF MISSAUKEE )

Sally Jo Randall, being first duly sworn, depcses and
gays that she is emploved by the law firm of Gary C. Hoffman,
Attorney at Law, attorney for Plaintiff jin the above entitled
cause, and that on the date shown below, she served a copy of:
PETITION TO MODIFY JUDGMENT ESTABLISHING LAKE LEVE, NOTICE OF
HEARING ON PETITION
on the following, by placing the same in the U.S. Mail,
postage prepaid:

John R. Nvland and Department of Natural
Dorothy A. Nyland Resources

22 Bear Cresek Mr. John Dexter
Hilton Head, S$.C. 29926 P.O. Box 30028

Lansing, Michigan 48909

Frank J. Kelley

Attornay General

Stevans T. Mason Building
8th Floor

530 W. Allegan

Lansing, Michigan 48913

Dated:%_“ 23,9 P%

p_6-2é-e2 )
County Clerk - Recicter nffleads
[ A
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff
File No. C 347
v

JOHN R, NYLAND and DOROTHY A.

NYLAND, husband and wife, and

HAROLD JACKSON and GLADYS

JACKSON, husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

/

MICHIGAN DEPARTMENT OF NATURAL RESOURCES'
CONDITIONAL CONSENT TO PETITION TO MODIFY JUDGMENT
ESTABLISHING LAKE LEVEL

NOW COMES Michigan Department of Ratural Resources
(DNR), herein by its counsel Frank J. Kelley, Attorney General
for the State of Michigan, and Thomas J. Emery and Roland Hwang,
Assistant Attorneys General, and in response to the Petition sta-

tes as follows:

1. The DNR CONDITIONALLY CONSENTS to the entry of
judgment granting the Piaintiff the relief prayed for in said
Petition: that an Order be entered modifying the prior Judgments
and Amendments heretofore entered in this matter to maintain the

lake level on Lake Missaukee at 1238.5 feet for the months of

June and July. -
FLep_7- < 57

Caunty Clerk - Register of Deeds
MISSALIKEE COUNTY, Mi
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2. Thls consent is gliven upon the condition that the
Missaukee County Health Department make a determination and indi-
cate to the Court and the DNR that the increased summer level
will not detrimentally affect the operation of any septic tanks
in unsewered areas. The Missaukee County Health Department
should indicate that the aerated zone underneath each septic
system will not be substantially decreased such which would

cause increased leaching of sewage effluent into the lake.

3. Though it is not the intention of the DNR to par-
ticipate further in this matter, DNR does request and demand that
the Attorney General, as their counsel, receive notice of any and
all hearings, including adjourned or rescheduled hearings; copies
of all pleadings filed:; and a true copy of any and all orders or

judgments entered by the Court.

Respectfully submitted,

FRANK J. KELLEY
Attorney General

Thomas J. Emery (P 22876)
Assistant Attorney General

Réland Hwang (P3;697)

Assistant Attorney General

Natural Resources Division
Stevens T. Mason Building
8th Floor

530 W. Allegan

Lansing, MI 48913

Dated: =

RH/kms/4/miss



STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff
File No. C 347
v

JOHN E. NYLAND and DOROTHY A.

NYLAND, husband and wife, and

HAROQLD JACKSON and GLADYS

JACKSON, husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

_/
PROOF OF SERVICE

STATE OF MICHIGAN)
) ss
COUNTY OF INGHAM )

Kathryn M. Schneider, being first duly sworn deposes and
says that on the 5Sth day of July, 1989%, she did serve a copy of
Michigan Department of Natural Resources' Conditional Consent to
Petition to Modify Judgment Establishing Lake Level upon the
following:

Gary C. Hoffman
Attorney at Law
Hoffman Building
Lake City, Michigan 49651

by mailing the same to said attorney in a properly addressed and
stamped envelope and depositing the same in the United States

Mail in Lansing, Michigan. jg;/// //7 .
i1y Y Lok
iiﬁth(%. Sc?heide{."

Subscribed and sworn to before me
this 5th day of July, 1989.

Ondotd Lo Ao
Carla S. Lechler, Notary Public

Ingham County, Michigan
My Commission expires 9/5/89




STATE OF MICHIGAN
DEPARTMENT OF AiTORNEY GENERAL

STANLEY D. STEINBORN
Chuf Assistant Adorney General

FRANK J. KELLEY

ATTORNEY GENERAL

LANSING
48913

October 23, 1989

Clerk of the Court

Missaukee County Circuit Court
Missaukee County Courthouse
Lake City, MI 49651

RE: Board of Commissioners for Missaukee County and
Missaukee County Road Commission v John R. Nyland
and Dorothy A. Nyland, et al, Missaukee County
Circuit Court File No. C 347

Dear Clerk:

Enclosed for filing find Michigan Department of Natural
Resources' Consent to Petition to Modify Judgment Establishing
Lake Level regarding the above captioned cause.

Very truly yours,

FRANK J. KELLEY
Attorney General

Aillerid Hhiornsy

Roland Hwang
Assistant Attorney General

Natural Resources Division
Stevens T. Mason Building
8th Floor

530 W. Allegan

Lansing, MI 48913

Enclosure

cc: Gary C. Hoffman /0 G‘J}?
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MiSSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff

File No, C 347
v

JOHN R. NYLAND and DOROTHY A,

NYLAND, husband and wife, and

HAROQLD JACKSON and GLADYS

JACKSON,; husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

Gary C. Hoffman (P 15040)
Attorney for Plaintiffs
Hoffman Building

Lake City, Michigan 49651
(616) 839-4326

Roland Hwang (P32697)

Attorney General

Natural Resources Division
Stevens T. Mason Bldg., 8th Fl,
530 West Allegan

Lansing, Michigan 48913

{517) 373-7540

MICHIGAN DEPARTMENT OF NATURAL RESOURCES'
CONSENT TO PETITION TO MODIFY JUDGMENT
ESTABLISHING LAKE LEVEL

PROOF OF SERVICE




STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUREE
COUNTY ROAD COMMISSION,

Plaintiff
File No. C 347
v

JOHN R. NYLAND and DOROTHY A,

NYLAND, husband and wife, and

HAROLD JACKSON and GLADYS

JACKSON, husband and wife, on

their own behalf and on behalf of
others similarly situated as a class,

Defendants.

/

MICHIGAN DEPARTMENT OF NATURAL RESOURCES'
CONSENT TO PETITION TO MODIPY JUDGMENT
ESTABLISHING LAKE LEVEL

NOW COMES Michigan Department of Natural Resources
(DNR), herein by its counsel Frank J. Kelley, Attorney General
for the State of Michigan, and Thomas J. Emery and Roland Hwang.
Asslistant Attorneys General, and in response to the Petition sta-

tes as follows:

1. The DNR CONSENTS to the entry of judgment granting
the Plaintiff the relief prayed for in said Petition: that an
Order be entered modifying the prior Judgments and Amendments
heretofore entered in this matter to maintain the lake level on

Lake Missaukee at 1238.5 feet for the months of June and July.



2. Though it is not the intention of the DNR to par-
ticipate Eurther in this matter, DNR does request and demand that
the Attorney General, as thelr counsel, receive notice of any and
all hearings, including adjourned or rescheduled hearings; copiles
of all pleadings filed; and a true copy of any and all orders or

judgments entered by the Court.

Respectfully submitted,

FRANK J, KELLEY
Attorney General

Thomas J. Emery (P 22876)
Assistant Attorney General

wy?
Roland Hwang (P32697)
Assistant Attorney General

Natural Resources Division
Stevens T. Mason Building
8th Floor

530 W. Allegan

Lansing, MI 48913

Dated: (DoZeder 32 /989
RH/kms/6/miss




STATE OF MICHIGAN
IN THE CIRCUTT COURT FOR THE COQUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION,

Plaintiff
File No. C 347
v

JOHN R, NYLAND and DOROTHY A,

NYLAND, husband and wife, ang

HAROLD JACKSON and GLARYS

JACKSON, husband and wife, on

their »wn behalf and on behalf o»f
others similarly situated as a class,

Defendants.

/

PROOF OF SERVICE

STATE OF MICHIGAN}
} ss
COUNTY OF INGHAM )

Kathryn M. Schneider, being first duly sworn deposes and
says that on the 24th day of October, 1989, she did serve a copy
2f Michigan Department of Natural Resources' Consent to Petition
to Modify Judgment Establishing Lake Level upon the £21lowing:

Gary C, Hoffman
Attorney at Law
Hoffman Building
Lake City, Michigan 49651

by mailing the same to said attorney in a properly addressed and
stamped envelope and depositing the same in the United States
Mail in Lansing, Michigan, /

Subscribed and sworn to hefore me
this 24th day of October, 1989,

1] Aordles)
arla S. Lechler, Notary Public
Ingham County, Michigan

My Commission expires 8/29/93




GARY C. HOFFMAN
Attomey at Law

Laks City. Mick.
031

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

BOARD OF COMMISSIONERS FOR
MISSAUKEE COUNTY and MISSAUKEE
COUNTY ROAD COMMISSION.

PLAINTIFF,
GRDER MODIFYING JUDGMENT
ESTABLISHING LAKE LEVEL
Vs FILE NO. C 347

JOHN R. NYLAND and DOROTHY A.
NYLAND, husband and wife, and
HAROLD JACKSON and GLADYS
JACKSON, husband and wife, on
thelr own behalf and on behalf
of other similarly situated as
a class,

DEFENDANTS.

Gary C. Hoffman (P15040)
Attorney for Plaintiffs
Hoffman Building

Lake City, Mlchigan 49651

(616} B39-4326 /

At a session of said Court
held in the Circuit Court-

room, Lake City, Michigan
on the 5th day of July,
1989.

PRESENT: HONORABLE WILLIAM R. PETERSON, CIRCUIT JUDGE.

This cause having come on to be heard on Petition of
Missaukee Board of Commissioners and Missaukee County Road
Commission and Gary C. Hoffman, Attorney at Law, having
appeared on behalf of said Petitioners: and consents to
Modification of Lake Level having been filaed by John E. Nyland
and Dorothy A. Nyland, original Defendants, and by Frank J.
Kelley, Attorney Genaeral for the State of Michigan, and by
Department of Natural Resources; and the <Court having
concluded that Harold Jackson and Gladys Jackson, former
original Defendants, no longer have an interest in the subject
premisas, and further consents being on file in this cause
from Missaukee County Park Commission, Missaukee County
Planning Commission, Missaukee Bounty Board of Commissioners,
Lake Township Board. Missaukes County Drain Commission, Lake
City Clty Council, Lake City Downtown Devaelopment Authority,
Lake City Planning Commission and the Lake Clty Area Chamber
of Commerca, and no one appearing of record In opposition
thereto and procfs having been taken in open Court and the

Court being satisfled that a sufficient change in
clrcumstances exlist;

IT IS ORDERED AND ADJUDGED that the Orders heretofore
entered In this cause be and are hereby amended in the
following respeacta:

That the lake level of 1238.5 faat shall be maintained
for the additlonal months of June and July.

FLED L8 -37-LF

County Clerk - Register of Deeds
MISSAUKEE COUNTY, Mi

722y




QARY C. HOFFMAN
Aftorney ot Law

Lake Caty, Msoh.
L1

TRl H A TR .

- — e A n - [ e w e . —

IT IS FURTHER ORDERED AND ADJUDGED that iIn all other
respects the prior Orders in this cause shall remain in full
force and effect,

T ?/d’f U) NS Y
/; WILLIAM R. PETERSON,
Clrcuit Judge




Paga

THE COURT: We have appesring for the Board of
Commissioners Mr. Chester Pierce. Appearing in oppesition is
Mr. Kenneth Thompson of Traverse City and Mr. James Thompson
for Mr. Norman Lincoln.

MR. PIERCE: If it please the Court, I first wish to
apologlize to the Court for the adjournments; I think there
was some mix-up -- possibly I was at fault — but I did
notify everyone with respect to today's 11:00 hearing.

I would also like to ask permission to amend my pleadingsg
a8 to paragraph 1; the date is listed as February 9, 1971 and
it should be October 27, 'Yl in the bill of complaint.
Resolution 455 is dated October 27, 1971 rathexr than
February 9, 1971 — and I also wish to apologize to the Court

and Mr. Thompson and ask that that portion of my answer in
) paragraph 14 to Mr. Thompson's allegations which says, "furthgr
answering said paragraph the statute provides as follows the
procedure for repairs, maintenance, reconstruction, relocation
-nes-lake level establishment of this act or prior act,” and
it says that $500 shall be established when the normal lake
level is set forth in this act, That portion of the statute
was repealed, Your Honor, on further checking in 1970, and I
ark that it be stricken.

THE COURT: Which paragraph?

MR. PIERCE: 14 of the Reply.

MR. THOMPSON: What are you striking now?

MR. PIERCE: The procedure for repairs, maintenance,
reconstruction, relocation of procedure quoting, the portion

of the etatute that's been repealed.

WATIMUNT SEPHCE - Cadviias, Wichiges
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i’

MR. THOMPSON: In other words, we cross out starting
with further.

MR. PIFRCE: Starting with further and all down through
that in that Ansgwer.

THE COURT: All right, Mr. Thompson.

MR. THOMPSON: Your Honor, the case specifically before
the Court which is C~347 relates to thie lake level situation
and the drainage from that lake for which the plaintiff countﬁ
supervigors represented by Mr. Pierce now seek to establish
some sort of special assessment district. This matter has
been before the Court recently on two or three occasions, has
quite a history to it, and I think the Court is generally
familiar with it 80 I'm not going to go into that background.

Briefly, as I see the issue, and as it's the defendent's
position representing these property owners, very briefly, I
believe there's a fatal jurisdictional defect in Mr. Pierce's
presentation to this Court in his complaint, and that is
eimply stated this way that his complaint is phrased in the
nature of a lake level setting procedure which then brings
into play the special assessment or texatiorn features that
are in the Inland Water Resources Act which is referred to in
the pleadings, and I don't believe that is tne case here, and
the reason I doun't believe that is the case, and the reason I
believe his action is defective Jjurisdictionally ie simply
this, that the Court's file will show that in Case No. 280
which was commenced on May 22, 1970, there was a petition for
mandamus filed to force the county to comply with & pre-
existing lake level getting of 1238 feet —— now that was a

AAT-MUNY SEEWEE - Cadiilae, Wickegm
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simple action of mandemus -— and the finding in thet case,

8o we are clear on this point, in referring to Judge Papp's
order -- in reading the first paregraph as to the findings

of the Court in that case, "this ceuse," —— and I'm quoting --
"having been brought on for hearing upon the pleading filed
in said cause, the pa;tieﬂ being brought into court and havinj
testified snd being represented by their respective attorneys
and the Court having found that the allegations in the com-
plaint are true and that defendant Boards of Commissicners
are responsible for maintaining the level of Lake Missaukee
at no more than 1238 feet, and that the preseant level of said
lake is approximately two feet higher than said maximum level
of 1238 feet as previously determined by order of this Court,
which level, it appears from testimony offered, is a reasop-
able level for said lake and that the existing high water
level has flooded septic systems of residents on the lake
resulting in dangerous polution problems, danger to public
health as determined by representatives of the Michigan
Department of Health and there presently exists an emergency
situation at lake Misssukee that requires immediate remedial
action by the Boards responsible..... "  That meant the Boards

having failed to take corrective action to remedy this

emergency situation — "although it appears said Boards have

for some time past been aware of the pqglig health emergency

created by high water and resultant.pellutions...," and the

Court Order goes on to order immediate action by that Board.
- S e T A"—H_——'—-_,,_._w'_”

In other words, Judge Papp, in her Order of May 22, 1970, is

reaffiming the fact, the situation, that there is & leke

WATLPEINT SERVICE - Cambide, Wichopem
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level standard here, that the Board has been neglecting, is
neglectlng and is ordered to correct the deficlencies in their
action.

Now as to the course of File Ro. C~280 after s great

deal of trials and tribulations aud p0381b1e ghow causes and
everything, the county took a completely new start. and did a
lot of other things, but anyway, that case ended with Judge

Papp 8 order of August 25, 1971, in which the Court briefly
stated “iThig Coﬁrﬁﬁh;;;;ér;££ered its order in this cause
for opening the ocutlet to Lake Missaukee, it appearing that
defendants have fully ccomplied with said order, it is ordered
that this cause be and it hereby is dismissed, no cost to
public issue. Approved by counsel for both sides, that being
Mr. Pierce and myself."

In other words, at that point, Your Honor, the Court in
280 recognized that there was a pre-existing lske level order
set when it was — the county corrected the situation — that
case is dismissed. No appeals from any of those orders.

A separate mandamus action was started again in this
court bhefore Your Honor in No. C-323, and a judgment entered
in that case, and I gquote briefly agein from the second para-
graph: "It is adjudged that under the provisions of the Lake
Level Act and the order of this Court entered on April 16,
1942, pursuant to a petition filed by the Board of Supervisors)
County of Missaukee, that it is the clear and mandatory duty
of the defendant to maintain the lake level of Lake Miasaukee
88 set forth in eaid order."

In other words, we've had now three specific findings by

WAT-PRINT SERVICE - Comltiar, Wickigan
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this Court, the first, Your Honor, being the exhibit attached
to our pleadings in which Judge lLamb from which all this
stemg, in his finding of April 16, 1942 entered an order
stating, "It is ordered and adjudged that the normal height
and level — water level -~ of sald Lake Missaukee be and the
same i3 hereby determined and established to be 1238.0 feet."”

We have then, I submit, Your Honor, always had in this .

e

e —

county a water level for Lake Missaukee of 1278 feet, in both

the proceedings before Judge Papp, substituting in this

circuit, and before Your Honor. There is a confirmation of

that fact —— a confirmation of the '42 order --~ in other wordsy

there's never been a question ig_ggmeIHEEEE:IIfIEaEQQE;or

setting lake levels, and in both cases, neither case of which

—ang.

was appealed, the lake level is 1238. Therefore, it's res

adgudicata; 123§.feet is the normal lake level of this lake;
H“E‘;Bula now &igégf“}ﬁﬁr attention — Your Honor's
attention — to the original complaint of Mr. Pierce and to
the prayer. We'll discuss this just a moment. That appesars
on page 27 of his complaint filed with this Court. Iwok at
paragraph A that this Court set a vime and place for the hear-|
ing to affirm the 1238 level of Lake Missaukee and confirm the
special assessment district boundaries. Paragraph C, that
this Court affirm the level of Leke Missaukee at 1238 above
sea level. Paragraph E, that the notice to be published and
served by certified mail direct to all intverested persons to
show cause, if any, that they have, why the normal height &nd
level of said lake should not remain at a maximum of 1238 faeﬁ

ghove lean sea level, Why those phrases?

MUALTEPAT SERVICE - Capitm, Wchigia
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~/

'— he has nothlng on whlch to hang a proceedlng for a special

asgessnent dlstrict.

Your Honor, I submit to the Court that unless Hr Plerce

L

can make this a new lake 18V91‘5533135LE£22323f3 — or action
\-‘—-“—"‘——-

\\~“I"ﬁaﬁiaﬁhirect Your Honor to a couple other incidental

or

uestions. When Judge Lemb originally set 1238 feet — there!
been some discussions in prior cases, some indications in the
pleadings here by Mr. Pierce about normal level, high level.
At that time the term "normal level," and I quote now, Your
ﬁonor. I'm quoting from Callaghan's Michigan Digest, citing
276 Mich. 59, In Re Lenawee Supervisors, a 1936 case --
proceed in a lake level setting case here by Judge Lamb. "The
term ‘normal’ may be construed as the equivolent of the term
'‘natural’ with reference %o the maintenance of the natural
height and level of inland lakes as these terms are used in
the statute.” That's in Volume 25, page 1B5. In other words,
there*s been a lot of conversations in these cases about
having to pump water back in and pump water out and so forth,
but that generally under the earlier acts in 1942 was a
definition of normal.

I would like to refer now to the statutes -~ I'm referring
first under the Inland Lakes and Streams Statute which is Act
39 of 1937, Act 146 of 1961, generally referred to as the
Inlend Lake Level Act of 1961. I direct Your Honor's attentioh
to Michigan Statutes Annotated Paragrsph 11.200 (3), and the
notation thereunder -- Paragrasph 11. Do you have the statute
in front of you, Judge? Paragraph 3 underneath in the sub-
peragraph 11, at the bottom of the page.

WMATLAHNT SAVICE
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TEE COURT: I'm still now following you. Give me the
citation over again, please.

MR. THOMPSON: 11.300 (3). That's at page 696. All
right, on the footnote 11 under Prior Provisions it was ruled
that only one normal water level could be established for a
lake, not different levels for different seasons, snd that's
the Opinion of the Attorney General August 13, 1946. This is
the reason I read the definition of what the word "normael"
was. This is consistent with the Attorney General's statemen&.

Turning over to -— in the seme sct ——- to Section 19,
pege 702: Again in sub-paragraph footnote 11: ™Under &
former act it was ruled that the county as a whole was the
cnly available source of revenue for remledying severe erosion
resulting from construction of a dam, to pay for continued
maintenance and repair of such a dam — it's a 1952 Opinion.

I would just call the Court's attention to one more
provigion of the act, and that's in the Cumulative Supplement|
page 151, paragraph 11.300 (10). The supplement is the 1971
supplement. The last sentence which was added by the Public
Acts of 1969 Fo. 175 effective March 20, 1970: "There's a

imitation on the 999r§g"g§rjurisdietion“in any. proceeding,

and the Court shéil affirm the special assessment district
vﬁ""'-~---....._‘ﬁ_‘ e
b°*3533fff_ffffff~ffffz?aaﬁgmzsiiaﬁiEEWEgg—1ake level deter—

- e e N
pinetion.” You see, this raises a host of, I think, Juris-

dictional problems at the outset, Tour Honor, in that the
county is met here with the proposition that they have had
this duty since 1942, and the action that forced them to put

the drain commission in was compliance with this '42 order,

W T AT SERVICE - Cagiliar, Muchipe re——
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and the complaint ae here filed and the prayer is extraneous,
and I submit, Your Honor, that the reason Mr. Pierce has to dg
this is that he has tc hang some assessment action here aroun
a8 current lake level setting action, mnd that's res adjudicatj
-— that's been set., There is no basis for a special assess-

ment district here. This was done in 1942 under the laws of

e

1942, and to come on in this action in the guise of a lake
level setting action thirty yesrs later and try to set a
special sssessment district up here I don't think can be done.
I think he's estopred from that position. I think that
briefly summarizes my argument on this. Thank you.

THE COURT: Mr. Pierce.

MR. PIERCE: May it please the Court, I would like to
first direct the Court's attention to 11.300 (10) as quoted by
Hr.-Thompson, and the last paragraph provides as follows:

"The Court shall hear the proofs and allegations of all
parties interested. The Court shall determine the level to be
established and maintained and shall have continuing juris-
diction, shall have continuing jurisdiction and may provide
for the departure from the normal level as may be necessary
to accomplish the purposes of this act. Getting back.....

MR. THOMPSCN: (Interposing) May I have that citation
again.

MR. PIERCE: The same one you quoted with the paragraph
right before i%t. 11.300, Section 10.

N

t The Court shall have continuing Jurisdiction.....l belie]$
IYour Honor, that the law speaks for itself. The law speaks t

ithe Board of County Commissioners and their duties under this

WATIPRINT MRVICE - Cahtus, Wb
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statute, and I believe that the motion involves the inter-
pretation of Sectio. 25 of the act, M. S. A. 325 which providaF
as follows: "Act 3277 of the Public Acts of 1921 being
Sections 281.1, 281.30 of the Compiled Laws of 1948, Act 39
of the Public Aets of '37, being Sections 281.51, 281.57,
Compiled Laws of 1948 and Act 194 of the Public Acts of 1939
as amended, and the Court will take Judicial notice that Judgs
Lamb's decision came under Act 194 of the Public Acts of 1939

when tne lake level was establlahed, and it continues further:
", ..are hereby repealed except the actions and petitions to
establish end maintain an inland lake -- actions and petitiong

‘1 to establish end maintain an inland lake level now in process

-

may be continued under those acts or commenced under this act,
80 what are we talking about when we talk about the actions,
when it's the actions of the Board of County Commissioners?

One of the actions was to set the lake level. The other

continued action of which pursuant to the other provision that]
the Court has Jurisdiction is the action to build the lake
level, to set up a special assessment distriet and pursuant
to the new provisions of the statute, they shall maintain
such seid level. It's mandatory now.

In Rethbun versus the State of Michigan, 284, page 521,
our court declared: "A statute will be construed, if possible,
Bo that other statutes with relation to the same subject may
be given effect. It is a well established rule that in the
construction of a particular statute or ip the interpretation
of its provisions, all statutes relating to the same subjlect

or having the same general purpose should be read in connec-

WATLIRINT JERVICE - Cabiae, Wichim
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tion with it although they were enacted at different times
and contalned no reference to one."” That quote is from page
532.

On 533 the Court said: "To that end it may be determined
how the legislative policy with reference to the subject
matter has been changed or modified from time to time. In
Arnold versus Ellis, 5 Mich. App. 101, which is an inlapnd lak¢
level case, on page 109, the Court saye as follows:
"Defendants contend in their brief that the Inland Lake level
Act, Public Acts of 1961, No. 146, opermte to preclude the
Circuit Courts from exercising Jjurisdiction in this matter
because the act vests the power to determine lake levels in
the county board of supervisors, drain commissioners and the
Conservation Department. The predecessor of this statute,
Compiled Laws of 1948, 281. 101 in sequence, Statutes
Annotated Revised 11.221 in sequence under which the Drainage
Board versus Village of Homer, 351, 7%, 84, 85 was decided
quoting from Kennedy versus Van Buren County Drain Commissionaf
as follows: "The act does not sppear to be mandatory but
merely cptional with the several Boards whether they snall
assume Jurisdiction in any particulsr cese. Had the legisla-
ture provided that the waters of san inlend lake should remain
at their present level unless changed by the Board of
Supervisors, or had it used some language indicating an in-
tention to place the whole subject matter at once under the
Jurisdiction and centrol of the Board, the comstruction con-
tended for by counsel would have more force. Our conclusicn

is that the act does nothing more than to conferon Boards of

WATHAT SERVICE - Cabitac, Mhhige
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Supervisors the authority to asct in any given case where in
its judgment it is necessary or expedient."” (Emphasis suppliedb

"Clearly," —— continuing from that decision, "the sct as
it stood at the time of this decision did not confer exclusiva1
Jurisdiction upon County Boards of Supervisors to determine
lake levels. Until the agencies mentioned in the statute
elect to act under the authority of the statute, there is no
reason why the court may not act.” The statute before the
court at the time of the Village of Homer decision super-
provided: "The Board of Supervisors of any county in which
the whole or part of the waters of any inland lake ig
situated, the State Conservation Commission may for the
promotion of public health....." Then the Court quotes the
other section and says, "the Conservation Department or the
Board of Supervisors of any county in which the whole or any
part of the waters of any inland lake is situated may upon
its motion or shall by petition....” The Court says as
follows in its decision on page 11: "Both statutes use the
perzissive term "may" in conferring Jurisdiction over inland
lake levels. If the legislature intended that jurisdiction
of the Boards of Supervisors and the Conservation Department
should be exclusive, it would have used language to convey
that intention.”

I say that the Court and the legislature has said that
this Court has continuing jurisdiction and the question how
the actions now in process may be coancluded, goes to the
power of the county commissioners, and in Malone versus

Appeal Boerd of Michigan, Employment Security Commission, 358

WLTLPRINT SERVICE - Cacniiar, Mihiges
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Mich. 472, our court said: "Later and more specific amend-
ment teakes precedence over an earlier and more general
provision.”

We know, Your Honor, that until two years ago, the

statute provided for only a tax-at-large. The tax-at-large

provision has been repealed completely, and the'oﬁiﬁmEESQIQiqgi

v .

left presently is the specisl assessment district prov131on .

————— T e+ et

and no other. How are the county commissioners to maintain

this level? There are no provisions for taxes at large, and
there are no provisions for a meintenance under a tax—at-largej

there's only the provi31on for a special assessment district

~ e e et SR A e e

and the amendment 1n 11 . 300 providing the court shall have

contlnu1ng Jurisdiction and may alter those levels. We have
some complaints coming in at 11:00 -~ if we reach that far,
Your Honor - that the level is too high. That's another
problem.

I would like to also call your attention to 330 Mich.
465, Huse versus Snodgrass, our court declared: "Where

there is no evidence of corrupt conduct for illegality,

=

courts cannot interfere with the actions of elected officials.
In Washington Agency versus Courts, 309 Mich. 683: "Courts
will not incerfere with acts of a public sdministrative
officer acting within the scope of his suthority.”

In Bartkowiak versus Wayne County, 341 Mich. 333, our
Supreme Court declared: "The provisicns of a later act which
contravene the provisions of an earlier statute control as to
the subject matter of the later act.” In this case it

declared: "The determination of facts and the propriety of

WMATHPEINT LEAVICE - Capitar, Wichiges
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actions of administrative beards is not a Judicial function,
and when a circuit Judge seeks to substitute his Judgments
for that of an sdministrative body end the discharge of its
administrative functions, he acts without Jurisdiction.®

In Thomas versus City of Lansing, 315 Mich. 566, our
court declared: "Courts caennot annul tax laws because they
operate unequally and unjustly in individusl instances.”

In Helmsley versus the City of Detroit, 320 Fed. 2nd,
476, the court declared: "Taxation is & legislative function
and not a Jjudicial function and is therefore proper that a
court not substitute its judgment for that of taxing authorities."l
Last of all, not only does the statute give the discretionary
power, now the county commissioners can complete the action,
and the only thing that the statute provides for is a special
asgessment distriet, but it is also my contention that the
plaintiffs are guilty of latches. Had they pursued their
remedy for the establishment of the level prior to 1969 when
the statute changed, then possibly it could have been
financed under a tax-at-large.

THE COURT: Does a Mr. Thompson wish to reply?

MR. THOMPSON: I'm of course & little bit speechless

at this latches business when the county has had a duty for

thirty years to maintsin this lake level, and it took two
years of litigation to get them to do it. I don't follow all
of - in that quick dissertation of Mr. Pierce - the referenceg
to the statutes nor to the cases he's cited. I believe the
‘county has adequate authority to spread this over the general
tax roll whatever expense is involved here. I think he's

WLTI-PRINT SERVICE - Calities, Muhige
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precluded in this action as I've stated, and because of the
historical background in thie court and the order is already
ipsued, from trying to turn this, a lake level setting
procedure, he's estopped from that. That 1lssue iz settled,

res adJudicata. Therefore, he has nothing to hang a special

asgessment district on. In brief, I think that's our position.

I think that should be determined before a very lengthy and
time consuming and expensive assessment proceeding has
entered into.

THE COURT: Mr. Jesmes Thompson?

MR. JAMES THOMPSON: TYes, Your Honor, thank you. If the
Court please, I have studied the motion of Mr. Thompson and
I believe that I do understand it. I would support the
statements that he made. His motion is based upon matters thag
he has had some previous knowledge about beczuse of the prior
litigetion. I bave nothing that I can contribute in addition
to what Mr. Thompson has stated though.

000000000
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STATE OF MICHIGAR
IN THE CIRCUIT COURT FOR THE COURTY OF MISSAUEKEE

4+ F +++ FE A A+t
MISSAUEKEE COUNTY,

Plaintiff
V. Docket No. 347

ANDREW REPEK, et al,
Defendants.
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REPORTER'S CERTIFICATE
I, Ellen R. Loeks, Official Court Reporter in and for th
28th Judieial Circuit of Michigan, do hereby certify that the
foregoing is a true and accurate transcription of my steno-
graphic notes taken at the time of the hearing in the above-

entitled cause, and ie 8ll of the same so far as pertains

Clo A (ol

Official Codrt Reporter
February 28, 1972.

thereto.
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ETATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE

A I S I I R IR A A I R R ++++,+}
THE BOARD OF COMMISSIONERS FOR '

MISSAUEEE COUNTY CLERK, CIRCUIT
28th JUDICIAL DISTRICT
MISSAUKEE COUNTY, MICHIG

Y. Docket No. C=-347

JOHN R. NYLAND, et al,
Defendants.
+ ++++ 4+t FFrtr R+
CERTIFICATE OF REPCRTER
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THE COURT: Well, let's start at the back perhaps. The
hour of ten o'clock was set for arguing questions of law
based on the petition that's filed here‘g:’the affirmative
defenses cf certain property owners through their counsel,
and in response Mr, Pierce has filed a motion for summary
Judgment also. I think we are in effect going to conclude
the legality of it by that motion before we go on to the con-
gideration of assessment district if the motion of property
owners is denied.

Starting at the back, I can't concur with Mr. Pierce's
statement that the possibility of assessing this against the
county as a whole has disappeared by reason of the amendment
to the statute by Act 175 of 1969.

MR, THOMPSON: May I interject just a moment, Your
Honer, on that specific point. We Jjust looked at 11.300 (19)
if that's what you're locking at-

THE COURT: Yes. The act formerly provided this langu-
age: "If the Board of Supervisors alone conduct the proceed-
ing under this sct....,” it goes on and says "the expense may

i be assessed as if it were a general tax against all of the

property in the county."” That language was deleted by Act
175 of the Public Acts of 1969. It deleted any reference to
the county as being the lnitiating body and simply provides
that the expense may be assessed upon the taxable property
! within the special assessment district.

Mr, Pierce's point would be well taken if this were =m
proceeding brought under the present act. Under the act which
led to the estadlishment of a level by Judge Lamb in 1942,

AATH-RRINT HAICE - Casitiag. Micgea
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there was no provision for the peyment of the expense, and it
was accepted that this was an expense that had to be paid
from the county at large.

I think that it's important to bear in mind that we are
/’ dealing with prggfffzdfiggggfgnd that we're dealing with
rights as established in 1942 Having voluntarily undertaken
to establish a nor;;imlake 1eve1 under the existing legisla-
tien of 1942, certain rights were c¢reated for the benefit of
the riparian owners. It fixed those property rights at a
tlme when the expense of mgintaining that level was borne by
the county at large.

—_—dE—thlnk the importance of those property rights is re-
fl?EEEgmigmeEmp:ggent statute in that it mekes a direct re-
lationship between the establishment of a lake level and the
establishment of a special assessment district. Uhd;:’;he
present ;éggﬁﬁgﬁlgng_éaatéﬁplated that in the same proceedingk
in which the level is established, the establishment of the
special assessment district is golng to be considered also.
This represents a recognition by the legislature that the
level that is established and the cost of maintaining it are
related to one another directly. I think it also is a
recognition of the fact that the extent or the area included
within the district, and the determinstion of the benefits to
the property within it, could very well depend upon what
particular level was determined. Thus the people, the
riparian owners who are directly affected by a possible

assessment agalnst their property which involves their
property righte, have a right in the same proceeding to be

WLTE-PRINT SERVICE - Tomrkad, Aichipt
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heard and participate in the determination of what the lake
level would be.

The present statute says that the conformation of the
district boundaeries has to be done within sixty days follow-
ing the lake level determination. I have been starting at th
vack. To go back to the beginning, this level was established
l in 1942; it was not appea/ed; it's res adjudicata. The pro-
/ ceedings in Case 280 and 32% were based upon that proceeding
and not upon a new proceeding.

It is the opinion of the Court that this attempt to
eastablish a special assessment district under the present
statute cannot be imposed upon the property rights that were
established under the 1942 judgment of the Court.

When the level was established in 1942, it fixed a

basis for all future development “around the 1ake. It was

blndxng -en—-the-riparian owners.” Thelr development of their
property had to be done in conformance to that level. In
turn, they were entitled to rely on that determination and
know that improvements they made would not be jeopardized by
interference with the lake level. Almost thirty years of

bulldlng growth around the 1ake ‘has been related to the legal

determinatlon of the 1ake level.

I acknowledge that the present statute has been amended

e e fomm——

to provide for contlnuiggﬁjurisdlctxon over such matters.

This is a 1969 amendment for the first time applicable to
proceedings under the new statute. The amendatory language

. says that the Court will have continuing jufiﬁdiction and may
- ;;;;Zde departure from the normal level as necessary to

WAT-MNINT SRVHT - Camlilan, Whrsigas
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li‘ﬁh&z‘ﬁﬂ\\\\Lgf*\\‘ T — )

.of this Court 1n 1942

_aniﬁm‘This was not an "action in process;” it was an actlou

owners. 1 do this not in an attempt to 1mpose a burden upon
e

accomplish the purposes of the act.

I think it's open to question as to whether that language

R !

e r e 2
authorizes a permanent change in the estabiished lake level,
and even if it is so construed, constitutionally I qulE_phink

that it ¢ould be made retroactive to affect the vested rights

of the ripariasn owners which they acqulred under the judgment

I thlnk the same objection is made to Section 26 of the
LS —
act which provided that actlons in process under the old act

could be continued either under the 0ld act or under the new
/_“\"’\_,*________‘_H -‘-_’_.__"_‘_1’—*

——

which had been determined by a judgment of “the Court from
[N .S

et SN

which there was no appeal.
| S S

In short, I am concurring with the position taken by the

attorneys for the property owners that the rights were fixed
under the act under which the court proceedings were held in

1942 and that there is no right at thls time to establish a

o ——— e

gspecial assessment district, that the expenses that ‘are in-"
_.____‘-"_'__._-——""-‘—‘—-—n—._‘

Eanm
volved must, as a matter of 1aw, be borne from the general

Fevenues of the county rather than attrlbutable to the propermv
T T e e
the county but in what I think is a simple recognition of the

rights of private property which are constitutionally pro-
tected,

An Order may be entered dismisaing the petition. Thank

you, Gentlemen.
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