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EXHIBIT l, 

STATE OP MICHIGAN 

ClRaJlT OOURT FOR THE COUNTY OF MISSAUKEE 

HAROlD JACKSON aad GLADYS JACKSON. 
011 tllelr own behalf aad 011 behalf al all 
OCbere .lmllarUy .Ituaced .. a cia ... 

Plalatllf. 

Y. 

BOARD OF COMM1SSluNERS FOR 
MlSSAUKEE CUJNTY aad 
MlSSAUKEI! CWNTY RuAD COMMISSIUN 

Defend .. ____________________________ ~I 

ORDER 
pile No. C-280. 

At a .... 100 al .ald Court IIeld Ia tbe Courthouae 
In tile elly of Cadillac In Wexford CouaIY. Michl .... 
on tile 22l1li day of May. A. D. 1970. 

Pre .. at; HONvRABLE ELZA H. PAPP. Actina Circuit Judp. 

Tbla ca_ han,. been bl1lU&ht 011 for ""arl,. upon tbe plllad-
Iaa. filed In .. Id ca_. tile partla. belna preMOnt Ia Court aad ~ leatlfled. 
aad belna rep",-* by tbelr ,..peellve attorney.. aad tile Court haYlal found 
that tile alleaatlon. In tile complalat are true. aad that Defeadalll Board. al 
Cornmlaal..-•• are re.poulble for malntalnl,. tile 1e ... 1 al Lalit Mia ...... at 
DO more thaD 1238 feet. and tbat tbe pre_ leftl d aald tau Ia appr .. lm~ly 
2 feet bl&ber thaD aald maximum leYet d 1238 feet .. p",vloualy"rmliiOod 
by order al tbla Court. whICh level It appea .. from the teatlmony offerad. Ie 
a c .. _able level for .ald lake. and that tile "Iall,. blab w_r 1e ... 1 baa 
flooded "ptlc .Y.lema al re.ldent. on tile lake re.ulllna Ia a da .. roua 
poUlIlloo problem and a claaFr to public IIealtb .. determined by rep,.eeDb­
tlYea d tbe Mlcbl .... Depa.tmelll at tiealtb and tbat tllere pre .. lIlly ""lat. 
an .merpacy altuatloo at Lake Mia.""'" tbat require. 11JIJNId\ate .. medial 
Ktloll by tbe Boarda rotapoulble and tbat tile Board. havlaa failed to take 
corrective acUoo to rotmedy tbl. emerpacy alluatloo altbou&b It appear • 
.. Id Boald. have for aome time paat beeo a.a .. of tbe public IIealtb emer",ocy 
created by hlah water and re.ultaot pollution. 

Now therotfor. It I. lirdered that tbe Board. of Comml •• lone" 
Immediately call an emerpncy meetlnll al •• Id Board. to take appropriate 
action 011 the find In,. and order althl. Court. 

The Court 'urtbe r orden the Defendant Board •• or tbelr .... nt •• 
forthwith _In 'rom the State tll,h •• y Department and tbe Department al Natural 
Reeource. any permlla. approval. or comments that may be requlrad \ .. coanec­
lion with cOll.tructlOll or maintenance of tbe nece ... ry .lrotam OUllet channel 
•• p~oed by {be en,lneer retaIned by the Board. to accordance wltb plana 
and .peclflcarlon. u referred to by •• Id elljJI~r In leltlmOllY at tile hearlna 
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of thll CIUse and to provide that such OUtlet be covered, tubed or tiled 
and burled near any prlvlte r ... ldence ao that It does not create ID 
eyeaore for anyone and to provide thlt any luch tubing be .. aled, .heft 
"" .. I", Iny prl.lte relldenee 10 that lbere will be DO Ielkl", Into the 
bome or realdence of any individual. 

Tbe Courl, hlvlni been advlMd by lbe Mlyor Of Lakl 
City, thl! tbe City Council will malre Ivallable • rlght-of-.ay for !be 
lubject project, tbe Court orden that that project be carried out In auch ,.,...r 
that tbe lnatiliadon of the .. cea .. ry IaIre ... 1 COIItrol devlcel ibid tubl", 
do _ prallDt In unalgbtly appearance 10 thlt !be IIDI.bed projecC pre-
lervaa .. much of tbe naturll beluty Of tbe lite .. pracdcable ibid 80 
objectlCIIlb1e dlrehea Or pllea of din Ire IefI: OIl tbe ItDllbed lite. 

Ir II tunber Ordered that IhlaWboIe project lhaU be com­
plenad OIl orJll!!>I~ ~~! I, 1970. ~~ptlni for IIctI of God or C"'." tw_ 
til! cOIIlrol of the Defend_ Board.. . .-

------ ---.---
It .. tunber Ordered. thIl. thla Coun hlvtac fooIaI tIIalu 

emerptlCy IltUlllon nlatl, the Delendut llcenla may proceed .b tile 
oaeeaeary COIltrectUlI c:ommltmenra wltbola !be _ .. Ity of c:ompetlttva 
blddl .... _Ice or publlc:lllon, or any «ber __ y requln .... _ lim .... tbe 
time hi "hleb tbe llcent. may ICt. 

No C __ aMd. ~ ta_ betaa lawlvad. 

Apptond .. to form: 
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STATE OF MICHIGAN 
, 

IN THE CIRCUIT roURT FOR TIlE mONTY OP MISSAUKEE 

BOARD OF OOMHISSIONERS OF 
MISSAUKEE mUNTY, AND No. ---=e=--..::;_=::....;tI-<.'7 __ 
MISSAUKEE OOONTY ROAD OOMMISSION, 

Plaintiffs, 

ANDREW REPIK, Otto Balzer, 
Jay W. Price, (See Exhibit A 
for Additional Defendants. 

Defendants 

ORDER fjIXJ.OO DATE FOR HEARlOO ON CDMPLAINT 10 CDNPIRM NORMAL HEIGHT 
AND LEVEL or LAKE MISSAUKEE, AND SPECIAL ASSESSMENT DIS'IRICT OOUNDARIES 
PURSUANT 10 pROVISIONS OF ACT l~ OF 'l1IE PUBLIC ACTS OF 19'6-1· AS AMENDED. 

At a session of said Court held in the Court House in the City of 
Cadillac, Wexford County, Michigan 00 the 29th day of October 1971 A.D. 

PRESENT: HONORABLE WILLIAM R. PETERSON, CIRCUIT JUDGE 

A complaint baving been heretofore filed praying for the confirmation 
of the normal height and level of Lake Hisssukee and the special assessment 
district boundaries pursuant to the provisions of Act 146 of the Public 
Acts of 1961 8S amended, and it. appearing to the Court that the prayer 
in said complaint should be granted; 

NOW niEREFOR IT IS ORDERED: 

1. Tbat the 13tl\fay of January A.D. 197 2 at 
10: )0. a I clock in the fore noon of said day be and it hereby . -...., 

is f1xed 88 the date for hearing upon the merits of said Complaint; 

2. That Notice of this proceeding be published in the waterfroat 
for six (6) successive weeks preceding the date herein set for hearing 
on said Complaint. 

3. That copies of this Order, Notice of Hearing. aa published 
and Complaint be aeTVed by certified mail at. least 3 weeks prior to the 
date itereJ.n set: for hearing on each person whose name appears upon the 
lateat township tax assessment rolls or city assessment rolls~ a. 
owning lands within the special asses81Deat district at the addre88 abow.n 
on the roll. 

4. 11tat a copy of this order. Noti(':e of Hearing, as publisbed 
and. Complaint be served by certified ma1.l on the Department of 
Conaervadon of the State of Kiehisao; ., 

5. That any and all per.ona interested or affected by thi. 
proeeeding appear before this Court on the day and date aforesaid 1n 
the City of cadillac, Wexford County Michigan, tban and there to show 
cause why the Prayer in the Coaplaint should not be granted. 

fllJ:l) /O-.'::W- 7/ 

u=-1:?::7r~ { G\tC,.~ a~c~ 
rnH ND:Cl';L ; .. : . .5T1UC'r Circuit Judae 

~un:E ~d. WlCHIGAJI 



STATE OF MICHIGAN 

IN TIlE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS OF 
MISSAUKBE COUNTY, AND 
MISSAUKBE COUNTY ROAD COMMISSION, 

Plalntlffs, 

vs. 

ANDREW REPIK, Otto Balzer, 
Jay W. ?~!=~, (See ~hi~it A 
for Addltlonal Defendants.) 

Defendants. 

COMPLAINT 

No. (7-3<17 

Now comes the M1ssaukee County Board of Commlss1oners, and 
the M1ssaukee County Hoed Commlsslon, by the Offlce of the 
Prosecutl~ Attorney, thru the Off1ce of Speclal Counsel for 
Mlssaukee County and pursuant to prov1s1ons of Act 146 of the 
Publlc Acts of 1961 as amended by Act 175 of the Publlc Acts of 
1969, and glves the Court to understand and be Informed as follow 

1. That the M1ssaukee County Board of Comm1ssloners by 
resolutlon #455, dated Pebr68F7 9, 1911, a copy wh1ch Is attached 
hereto marked Exhlblt B, and made a part hereof by reference, has 
d1rected the M1ssaukee County Road Commisalon to prepare a Specla 
Assessment Distrlct and submlt It to the Circult Court for approv 1. 

2. That Lake Mlssaukee Is a natural 1nland publlc lake as 
deflned In sald Act 146 of the Publlc Acts of 1961 as amended. 

3. That pursuant to Court orders rendered by th1s C1rcuit 
Court In causes adJud1cated under File c-280 and C-292 and an 
Or~er of thiS Ccurt rendered on Apr1l 16, 1942, by the Han. 
Fred S~ Lamb: the Board ot Commiss1onars of tha County ~f 
M1ssaukee were ordered to malntaln the level of Lake Missaukee 
at 1238 feet and to buIld the permanent InstallatIon called a 
lake level control structure 1n ODder to accomplIsh the 8ettlng 
of the lake level and controll1ng the 8ame whlch sald plalntiffs 
have accompl18hed. 

4. That it 18 necesaary to control and malntain the level 
of Lake M18aaukee pursuant to sald Court orders and the provl­
alons Of Act 146 ot the Publ1c Acta at 1961 a8 amended. 

5. That 1f the watera in Lake Ml .. aukee are low and mud 
flats are expo.ed, the mud nats Impa1r the uae of the lake for 
recreational purposea, all to the detriment at the welfare and 
sarety or the owners at the abutt1ng propertJ. 



6. That a portion of the tax base in Lake City and the 
surround1ng townships in which the lake is located is derived 
from the value of improvements made by the abutting land owners 
as well as other property near the lake with access thereto and 
to preservation of these values depends to a great extent on 
the preservation of the normal water level of eaid lake as set 
by this Circuit Court. 

7. That if the level of the said lake is too high or too 
low, the owners of the property abutting on the lake will suffer 
irreparable damages. 

8. That the following descrlbed indlVidua1 parcels of 
land and all or perts of subdivislons a8 herelnafter set forth 
are the lands wlthln the special assessment district as deter­
mined by the Missaukee County Road Commission actlng ae the 
department, sald lands belng In the City of Lake Clty, and the 
Townships of Lake, Caldwell, and Reeder, all In Missaukee County 
Michigan, to-wlt: 

Beginnlng 538.75 ft. Sand 908.20 ft. W of NE cor sec. 1-22-8 
N 440 46'w 124 ft. to P,O.B. N 440 46' W 23.25 ft. N 880 24' W 
112.14 ft 5470 50'W 52.56 ft S 440 46' 848.23 ft alg lake 
shore II 690 35' 8 143.10 ft to beg. City of Lake Clty 

Beg 538.15 ft Sand 908.20 ft W of liB corner Sec. 1 T22 II RSW 
N 440 46' W 100 feet to P.O.B. Thence N 440 46' W 24 feet S 690 

W 143.10 feet to shore of Lake Mi8saukee. S 4lIo 46' B 60 feet 
along shore N 550 09' B 132.10 feet to P.O.B. Clty of Lake C1ty 

Beglnning 538.75 feet Sand 908.20 feet W of NB corner Sec. 
1-22-8 N 440 46' W SO feet to P.O.B. II 440 46' W 50 feet S 550 

09' W 132.10 feet S 440 46' B 60 feet along shore Lake M1ssaukee 
N 500 SO' 8 130.76 feet to place of beglnn1ng. Clty of Lake Cit 

Beglnn1ng 538.75 feet Sand 908.20 feet W of NB corner Sec. 
1-22-8 N 440 46' w 50 feet S 500 SO' W 130.16 feet to shore Lake 
Missaukee S 440 46' B 60 feet along shore N 460 27' B 130.16 
feet to P.O.B. City of L.Y~ City 

Lot 6 - Bls1ng's Add. 

Public Streets - Laka CIt,. 

Lot A (Boat Houaa) commencing at a point on the S s1de of Logan 
Street 32.2 feet W of NW corner of Lot 5; proceedIng thence W 
along Logan Street 122.5 feet to ahore of Lake Mlaaaukee; thence 
SB along Lake ahore 72.9 feet; thence N 530 43' 8 92 teet to be­
ginnIng. B1k. 5 Langley's Second Addit1on. 

Commencing at a poInt on S Side ot Logan St. wh1ch 11ea 20.6 teet 
W of NW corner of Lot 5; proceed1ng W along Logan Street 11.6 
teet; thence S 53" 43' W 92 teet; thence SB along ahore of Lake 
Mlssaukae 47.8 teet; thence N 52° 58' B 97.2 teet N J70 02' W 32 3 
teet to beginning. Langley's Second Addtt10n. 
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Commenc1ng at a point on S e1da of LoS~o St. Wh1ch 11es 20.6 
teet W ot NW corner ot Lot 5 and proceeding thence 8 370 02' B 
• distance ot 32.3 teet tor a beginning; thence 8 370 02' B 44.4 
teet; thence 8 520 58' W 92.7 teet; thence NW along lake tront 
44.4 teet; thence N 520 58' B 97.2 teet to beginnlng. To be des­
crlbed as Lot C propoaed Plat Blk. 5 Langley's Second Addition. 

Beginnlng at point 20.6 teet Wand S 370 02' B 78.7 teet of NW 
corner Lot 5; thence S 370 02' B 50.2 teet; thence 8 520 58' W 
89.2 feet to water'a edge; thence NW'ly along edge 50.2 teet; 
thence N 520 58' B 92.7 teet to polnt of beg1nn1ng. Blk. 5 
Langley's Second Addltlon. 

inUre Blk. 5, exc. beginnlng 20.6 teet W of NW corner of Lot 5, 
Blk. 5, • 3702" 8 128.9 feet S 520 58" W 89.2 feet; NW'ly along 
lake shore 215.3 feet to 1nteraectlon of S line of Logan Street; 
extend to shore ot lake, B along S llne of Logan Street 134.1 
feet to beg1nnlng. Blk. 5 Langley's Second Addlt10n. 

Lots 10-11-12, Blk. 3 - Langley's Second Add1tion. 

Lots 6-7-8-9, Blk. 3 - Langley'. 8econd Addltlon. 

Lots 6-7-8- Blk 2 - Langley'. Second Addltion 

Lot 5, Blk 2 - Langley's Second Addltlon 

N 45 feet of Lots 3-4-5 Blk 1 Langley'. Second Addltlon 

Commenclng at NB corner Lot 5, Blk 1; thence S 00 30' B 45 feet 
S 890 30' W 32.78 feet to a p01nt; thence S 89" 30' W 142.58 
feet; thence S 320 50' B 54.46 feet along shore ot Lake Mlssaukee 
thence N 760 8' 8 54.50 feet N 00 W 10.81 feet; thence N 6900' 
B 67.67 feet to beglnn1ng. Blk 1 Langley'S Second Additlon. 

Entire Blk 1, except S 60 feet of Lots 1 and 2 and except N 45 
reet of Lot. 3-4-5, and except commenclng at a polnt on hl.ghwater 
m.rk on Lot 3, Blk 1 in Langley'. Second Addltion lasted 59.71 
feet 88'ly from a p01nt on the highwater mark on N boundary llne 
of said Lot 3; thenoe due B on a line parallel wlth the S boun­
dary llne of Langley Street ln sald Plat a dl.tan~a or 8~ feet 
to a polnt 1n Lot 3, ln sald Blk I: thence due S on a llne paral­
lel wlth Front Street ln sald Plat a dlstance of 28 feet to a 
polnt ln sald Lot 4; thence 3W'ly an lndetermlnate dlstance to 
a polnt on the hlghwater mark of sald Lot 3 located 48 teet S~'ly 
from the beg1nnlng; thence NW'ly along the hlghwater mark to begl 
nning. Langley's 8econd Addlt10n Blk I 

B 25 feet of Si of Lot 1 and S 10 teet ot N * of Lot 1 and S 60 
teet of Lot 2 Langley' 8 Second Addl tion Blk 2 

W * of S i ot Lot 1 - Langley's Second Addltion - Blk 1 

Lots 1-2-3-4-5 N 10 tt. ot Lot 6 exc. 8 10 tt. of N ; thereor; 
W ; of Lot 12; Lots 13-14 & S ; ot W 40 ft. ot H ; of Lot 15 
Blk 2 Orlg. Plat Clty ot Lake Clty 



S 40 ft. of Lot 6; N 31* ft. of Lot 1; N 21 ft. of Lot 10; S 32* 
ft. of Lot 11. Blk 2 orig. Plat City of Lake City 

S 12l ft. of Lot 1; Lot. 8 & 9 & beg at SB cor. of Lot 10, Blk 2, 
Th. N 10 Ft. 6 In; W 41 Ft. 6 In; S 8 In; W58 Ft. 6 In; 59Ft. 
10 In; 8 100 Ft. to beg. Blk 2 orig. Plat City of Lake City 

8ntire Blk 3 - Orig. Plat City of Lake City 

Com. at SB Cor. of Blk 3, Orig L/c; Th along WIL of Main St. S 
150 22' 8214.90 ft; S 170 36' WOO ft; N 220 l' W 218.62 ft; 
N 180 13' 8 85.05 ft. to beg. exe. S 15 ft. of this dese. 
City of Lake City 

Com. on W Line of Main St. in City at a Pt. which lies 10 ft. N'ly 
(N 150 22' W) Fr. the intersection of centerline of Union St.; wit 
W line of Main St.; Th. N'ly 150 22' W along W line ot Main St. 
15 Ft; W'ly (S 810 31' w) 68.11 ft. to a pt. on Sh. of Lake Miss; 
Th. SB'ly (5220 01' 8) along shore of Laka Miss. 15 ft; tho B'ly 
(N 110 36' 8) 60 ft. to beg. City of Laka City 

Com. at Int. of CIL of Union St. & W. Line at Main St. Th. along 
PRLGTN of Union St. Ext 5 890 6' W 54.03 ft. to shore of L/M1ss; 
Th. N 220 7' W along SIL of Laka 60 ft Th N 170 36' S 60 ft to 
WIL of Main St. S 150 22' 8 along WIL of Main St. 70 ft. to beg • 

. City of Lake City 

Unplatted portion of Miltner Park 

Henry Miltner Memorial Park 

Lot 143 Miltner's AddItion 

Lot 142 Miltner's AddItion 

Lot 141 Miltner's Addition 

N 41l ft. of Lot 140 Miltner's Addition 

I
Thot ~~t y~ Lot 140 dese. as beg. 229.05 ft. N'ly of SS cor. of 
Lot 136 along 8'ly line of SO Lot to aPt: Th. W'ly to a Pt. 
on the W'ly line of Lot 140 being 18.9 ft. N'ly of the NW cor. 
of Lot 139; Th. N'ly 41.5 ft. on W'ly line of Lot 140 to aPt: 
Th. B'ly to a Pt. 00 8'ly Line of Lot 140, being 270.55 ft. N'ly 
of the 58 cor. of lot 138: Th. S'ly along B'ly line of Lot 140 
to pt. of beg. Miltner's Add. 

Those parts of Lot 139 & 140 dese. a8 beg. 181.55 ft. N'ly of SS 
Cor. of Lot 138 along 8'1y line of SO Lota to apt: Th. W'ly to a 
pt. on W'ly line of Lot 139 beIng 21 ft. S'ly of the NW cor. Of 
Lot 139; tho H'ly 39.9 ft. on W'ly Une of Lots 139 & 140 to a 
pt: tho B'ly to a pt. on S'ly line of Lot 140 belng 229.05 ft. 
H'ly of the SB Cor. of Lot 138; tho S'ly along the S'ly line of 
Lots 140 & 139 to Beg. Miltner's Add. 
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ThoBe parts of Lots 138 & 139 & 140 deBe. as beg. 187.55 ft. N'ly 
of 5B Cor. of Lot 138 along E'ly lino of SD Lots to apt: Th. 
W'ly to a Pt. on W'ly 11ne of Lot 139 being 21 ft. 5'ly on NW 
Cor. of Lot 139; Th. 5'ly 55. ft. on W'ly line of 139 to a Pt. 
Th. B'ly to a Pt. on B'ly line of lot 139 be1ng 128 ft. N'ly of 
5E Cor. of Lot 138; Th. N'ly along E'ly line of Lot 139 to a Pt. 
of Beg. except all that part of Lot 139 lying E of present Eotab. 
Dr. W. Miltner's Add. 

N'ly 16.7 ft. of lot 138 & S'ly 25.9 ft of lot 139 ly1ng W'ly of 
Drive. Miltner's Add. 

N'ly 42.6 ft of 5'ly 85.2 tt of lot 138 lying W'ly of drive 
Mil tner' 0 Add. 

S'ly 42.6 ft of Lot 138 lying W'ly of Drive. M11tner's Add. 

Beg. 3952.62 tt Wand 264 tt N ot SD Cor. Sec. 6 T22N R 7 W 
W 541.38 Pt S 100 tt E 441.38 tt NE'ly to beg. Pt. Sec. 6 
C1ty ot Lake C1ty 

N 100 ft of S 164 ft ot SW ! of SW : Sec. 6-22-7 W of Hwy. M-66 
C1ty of Lake C1ty 

S 64 ft. ot SW t ot SW ! Sec. 6 T22N R7W West of Hwy. 
C1ty ot Lake C1ty 

Lot 1 - Engelwood Plat 

Lot 2 - Engelwood Plat 

Lot 3 - lIngelwood Plat 

Lot 4 - gngelwood Plat 

Lot 5 - lIngel"ood Plat 

Lot 6 - Engelwood Plat 

Lot 7 - Bngel"ood Plat 

Lot 8 - Bngel"ood Plat 

Lot 9 - EngalWood Plat 

Lot 10 - Bngelwood Plat 

Lot 11 - Bngelwood Plat 

Lot 12 - Bngelwood Plat 

Lot 13 - Bngelwood Plat 

Lot 14 - Engalwood Plat 

Lot 15 - Bngelwood Plat 

Lot 16 - BngelNood Plat 
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Lot 17-31-32 Engelwood Plat 

Lot 33 Engelwood Plat 

Lot 34 Engelwood Plat 

Lot 35 Engelwood Plat 

Lot 36 Kngelwood Plat 

Lots 23 &: 37 Engelwood Plat 

Lots 24 &: 38 Engelwood Plat 

Lot 39 Engelwood Plat 

Lot 40 Engelwood Plat 

Lot 41 Engelwood Plat 

Lot 42 Kngelwood Plat 

S 5 Ft. at Lot 28 and Lots 29-30-43-44 exe. S 5 ft. ot Lot 30 
Engelwood Plat 

Lot 1 South Shore Plat &: also beg. at SW Cor Englewood Plat Th 
S'ly to NW Cor South Shore Plat Th K'ly to NK cor South Shore 
Plat Th N to S8 Cor ot Englewood Plat Th WIly to POB Pt of NW t 
ot SW t Sec. 7-22-7 City of Lake City 

Lot 2 South Shore Plat 

Lot 3 South Shore Plat 

Lot 4 South Shore Plat 

Lot 6 &: W ! of Lot 5 South Shore Plat 

Lot 7 South Shore Plat 

Lot a South Shore Plot 

Lot 9 South Shore Plat 

Lot 10 South Shore Plat 

Lot 11 &: Beg. at NW Cor. Lot 12 SW'ly on W'ly bdry of Lot 12 A 
dist. of 10 ft: K'ly to NB Cor. of Lot 12; W'ly to beg. South 
Shore Plat 

Lot 12 exe beg. at NW Cor. Lot 12; SW ' ly on W'ly bdry of Lot 12 
A diet. of 10 ft: 8'ly to NE cor. of Lot 12; W'ly to beg. 
South Shore Plat 

6. 



Lot 13, South Shore Plat 

Lot 14, South Shore Plat 

Pine Oaks Park & Park Lane - Palmer's Pine Oak Plat 

Lot 1 - Palmer's Pine Oak Plat 

Lot 2 - Palmer's Pine Oak Plat 

Lot 3 - Palmer's Pine Oak Plat 

Lot 4 - Palmer's Pine Oak Plat 

Lot 5 - Palmer's Pine Oak Plat 

Lot 6 - Palmer's Pine Oak Plat 

SW'ly ! of Lot 7 - Palmer'. Pine Oak Plat 

NE'ly ! of Lot 7 - Palmer'. Pine Oak. Plat 

Lot 8 lying 1n Lake 'l'wsp. - Palmer's Pine Oak Plat 

Lot 9 lying in Lake 'l'wap. - Palmer's Pine Oak Plat 

Lot 10 - Palmer's Pine Osk Plat 

, Lot 11 - Palmer's Pine Oak Plat 

Lot 12 ly1ng in Lake 'l'wap. - Palmer's Plne Oak Plat 

That part of Lot 8 lying In Reeder Twp., Sec. 7, T22 N, R7W 
Palmer's Pine Oaka Plat 

All that part of Lot 9 lying in Reeder Twp. 
Palmer's Pine Oaks Plat 

Lot 12 lying 1n Reeder 'l'wp., Palmer's Pine Oaks Plat 

Lots 13 & 14 & B ; Lot 15 lying 1n Reeder 'l'wp. 
Pa1mer'e Pine Oaks Plat 

That psrt of W ; Lot 15 lying in Reeder 'l'wp. 
Pslmer's Pine oak" Plat 

Outlot" A" Buena V1sta Park 

Lot 11 - Buena V1sta Park 

Lot 12 - Buena V1sta Psrk 

Lot 13 - Buena Vists Park 

Lot 14 - Buena Vista Park 

7. 
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Lot 15 - Buena V1sta Park 

10' Publ1c Walk 

Lot 16 - Buena V1sta Park 

Lot 17 - Buena V1sta Park 

Lot 18 - Buena V1sta Park 

Lot 19 - Buena V1sta Park 

Lot 20 - Buena V1sta Park 

Lot 21 - Buena V1sta Park 

Lot 22 - BUena V1sta Park 

Lot 23 - Buena V1sta Park 

Lot 24 - Buena V1sta Park 

Lot 25 - Buena V1sta Park 

Lot 26 - Buena V1sta Park 

Lot 27 - Buana V1sta Park 

Lot 28 - Buena V1sta Park 

Lot 29 - Buena V1sta Park 

Lot 30 &: 31 - Buena V1sta Park 

Lots 32 &: 33 - Buena V1sta Park 

Lots 34 - 35 - 36 - 37 - Buena V1sta Park 

Lota 38-39 - Buena V1sta Park 

Lot 40 - Buana V1sta Park 

Lot 41 - Buena V1sta Park 

Lot 42 - Buana Vista Park 

Lot 43 - Buena V1sta Park 

Lot 44 - Buena Vista Park 

Lot 45 - Buena V1sta Park 

Lots 46-47 - Buena V1sta Park 

Lot 48 - Buena V1sta Park 

Lot 49 - Buena Vlata Park 

Lot 50 - Buena Vista Park 

Lot 51-52 - Buena Vista Park 

8. 
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Lots 53-54-55 - Buena Vista Park 

Lots 56 «057 - Buena V1sta Park 

Lots 583:59 - Buena Vista Park 

Lots 60 3: 61 - Buena V1sta Park 

Lots 62 «063 - Buena V1sta Park 

Lots 64-65-66-67 3: 68 - Buena Vista Park 

Lots 69-70 - Buena V1sta Park 

Lot 71 - Buena V1sta Park 

Lot 72-73 - Buena Vista Park 

Lot 74 - Buena Vista Park 

Lots 75 «0 76 - Buena Vista Park 

Lot 77 - Buena Vista Park 

Lot 78 - BUena Vista Park 

Lot 79 - Buena Vista Park 

Lots 80 3: 81 - Buena Vista Park 

Lots 82-83-84 3: 85 - Buena Vista Park 

Lot 86 - Buena Vista Park 

Lots 87 3: 88 - Buena Vista Psrk 

Lot 89 - Buena Vista Park 

Lot 90 - Buena Vista Park 

Lot 91 - Buena Vlsta Park 

Lot 92 - Buena V1sta Park 

Lot 93 - Buena V1sta Park 

Lot 94-95 - Buena Vista Park 

Lot 96 - Buena Vista Park 

Lots 97-98 - Buena Vista Park 

Lots 99 3: 100 - Buena Vista Park 

Lot 101 - Buena ViSta Park 

Lot 102 - Buena Vista Park 

Lota 103-104-107-108 - Buena Vista Park 
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Lots 105-106 - Buena Vista Park 

Lot 109 - Buena Vista Park 

Lot 110 - BUena Vista Park 

Lots 111-112-113-114 - Buena Vista Park 

Lots 115-116 ... 117 - Buena Vista Park 

Lot u8 - Buena Vista Park 

Lot 119 - Buena Vista Park 

Lot 120 - Buena Vista Park 

Lots 121-122-123 - Buena Vista Park 

Lots 124-125-126 - Buena V1sta Park 

Lot 127 - Buena Vista Park 

Lot 128 - Buena V1sta Park 

Lots 129-130-131 - Buene Vista Park 

Lot 132 - Buena V1sta Park 

Lot 133 - Buena Vista Park 

Lot 134 - Buena V1sta Park 

Lot 135 - Buena Vista Park 

Lot 136 - Buena Vista Park 

Lot 137 - Buena Vista Park 

Lot 138 - Buena Vista Park 

Lots 139-140-141-142 - Buena Vista Park 

Lots 143 and wt of 145 ... 146 - Buena Vista Park 

Lots 144 and TH st of 145 ... 146 - Buena Vista Park 

Lot 147 - Buena Vista Park 

Lot 148 - Buena V1sta Park 

Lot 149 - Buena V1ata Park 

Lot 150 - Buena V1sta Park 

Lot 151 - Buena Vista Park 

Lot 152 - Buena V1ata Park 

Lot 153 - Buena Vista Park 

Lot 154 - Buena Vista Park 
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Lot 155-156-157 - Buena V1sta Park 

Lot 158 - Buena V1sta Park 

Lot 159-160 - Buena V1sta Park 

Lot 161-162-163 - Buena V1sta Park 

Outlot "B" M1s.aukee Heights No. 

Lot 1 - Missaukee He1ghts 2 

Lot 2 - M1 •• aukee He1ghts 2 

Lot 3 - M1ss8ukee He1ghts 2 

Lot 4 - M18saukee He1ghts 2 

Lot 5 - M1ssaukee HeIghts 2 

Lot 6 - Missaukee HeIghts 2 

Lot 7 - M1ssaukee He1ght. 2 

Lot 8 - Miss8ukee He1ghts 2 

Lot 9 - Missaukee He1ghts 2 

Lot 10 - M1ssaukee HeIghts 2 

Lot 11 - M1SS8ukee He1ghts 2 

Lot 12 - M1ssaukee HeIghts 2 

Lot 13 - Missaukee He1ghts 2 

Lot 14 - M1ssaukee He1ghts 2 

Lot 15 - Mlssaukee Heights 2 

Lot 16 - Mlssaukee He1ghts 2 

Lot 17 - M1ssaukee Heights 2 

Lot 18 - Mlssaukee Heights 2 

Lot 19 - M18.aukee HeIghts 2 

2 (reference) 

Lot 20 & B 44 ft of Lot 21 - Missaukee Heights 2 

W 6 tt or Lot 21 & Lot 22 Bxc W 6 ft. thereot 
Mlssaukoe He1ghts 2 

West 6 ft. at Lot 22; Lot 23 & Sost 6 pt. at Lot 24 
M188aukee HeIghts 2 
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W'st 44 rt. or Lot 24, Lots 25-26 & Lots 45 to 49 lne. 
MlsS8ukee Helghts 2 

Lots 27-28-29 - Mlsssukee He1ghts 2 

Lot 30 exe 101 55 rt & Rot. Lot 31 - Mlssaukee Helghts 2 

101 55 rt of Lot 30 - M1ssaukee Heights 2 

Lots 32-33 - M1ss8ukee He1ghts 2 

Lot 34 - Mlssaukee He1ghts 2 

Lot 35 - M1ssaukee He1ghts 2 

Lot 36 - M1ss8ukee Helghts 2 

Lot 37 - Mlssaukee He1ghts 2 

Lot 38 - M1ssaukee He1ghts 2 

Lot 39 - M1ssaukee Helghts 2 

Lot 40 - Mlssaukee Helghts 2 

Lot 41 - M1saaukee He1ghts 2 

Lot 42 - M1ssaukee He1ghts 2 

Lots 43-44 - Mlssaukee Helghts 2 

Beg. at Inter of N'ly 11ne of Lakevlew St. with 101 11ne Mlss. Hts. 
No.2 TIl N 00 05' 30" 101 199.98 ft to NW cor outlot B TIl S 690 33' 
101 69.57 Ft TIl 5 200 27' E 187.49 rt to POB wlth R1parlan Rights 
Pt. Gov't. Lot 4 5ec. 12 T22N RSW 

All Gov't. Lot 4 E of Line N & 5 & II to its 101 Llne 26 2/3 Rds 
E of 3D L1ne Exc beg at lnter of N'ly 11ne Lakevlew 5t. wlth 101 
Llne Miss. Hts. No.2 TIl N 00 05' 30" w 199.98 ft to NW cor. 
Outlot B TH 5 690 33' 10169.57 ft TH 5 200 27' E 187.49 Ft to POB 
wlth Rlparlan Rts. 5ec. 12 T22N R8w 

Mldway Helghts 

Lots 1-2 - Mldway Helghts Plat 

Lots 3-4 Mldway Helghts Plat 

Lots 5-6 Exc N. 25 Ft' of Lot 6 - Mldway Helghts Plat 

Lots 7-8 snd N. 25 Ft: of Lot 6 - Midway Heights Plat 

Lot 9 - Mldway He1ghts Plat 

Beg at 5101 Cor Lot 10 TH Alg 101 Llne N 020 40' 101 48.5 rt TH N 770 
40' g 93.77 Ft TIl SOlo 46' 30" 101 65.28 Pt TIl S 770 40' 101 93.77 
rt TH N 02° 40' 101 16.73 rt to POB Midway Helghts 

12. 
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Par. A Comm at Monument near NW Cor Lot 10 S 20 40' B 39.32 ft 
N 670 58' 30" l! 16.02 rt to P.O.B. N 50 18' W 213.77 ft N 580 
38' 30" B along Water 60 ft s 40 55' B 173.67 rt S 220 18' B 
48.35 rt S 670 58' 30" W 69.89 ft to beg. part of Lot 10 Midway 
Heights Plat 

Par. B Comm at Monument near NW Cor Lot 10 S 20 40' B 39.32 ft 
N 670 58' 30" g 65.91 rt to P.O.B. N 220 18' W 48.35 rt N 40 55' 
W 173.67 ft N 580 38' 30" g along water 87.27 ft S 10 46' 30" 
B 243.21 rt S 670 58' 30" W 52.90 ft to P.O.B. Part of Lot 10 
Midway He1ghts Plat 

Beg at SB Cor Lot 10 Th Alg B L1ne NOlo 46' 30" B 197.50 rt Th 
S 670 58'30" w 65.68 rt S 110 07' II 135.8 ft SOlo 46' 30" W 
65.28 rt N 770 40' B 40 rt NOlo 46' 30" l! 16.73 rt to beg 
Midway He1ghts Plat 

Beg at SW Cor Lot 10 TH N 020 40' W 48.5 ft to POB TH A1g W Slde 
Lot N 020 40' W 342.16 rt N 580 38' 30" l! 6 Pt S 050 18' B 213.77 
Pt N 670 58' 30" B 57.11 rt S 110 07' II 135.8 ft TH S 770 40' W 
93.77 rt to POB Midway He1ghts Plat 

Lot 11 - MIdway HeIghts Plat 

Lot 12 - Midway HeIghts Plat 

Lot 13 - M1dway He1ghts Plat 

Lot 14 - M1dway He1ghts Plat 

Lot 15 - M1dway He1ghts Plat 

Lots 16-17-18-22-23-24 - M1dway He1ghts Plat 

Lots 19-20-21-25 - Mldway Helghts Plat 

Lot 18 - Missaukae Park 2nd Add. 

Lot 19 - M1ssaukae Park 2nd Add. 

Lot 20 - M1ssaukee Park 2nd Add. 

Lot 21 - M1ssaukae Park 2nd Add. 

Lot 22 - Missaukae Park 2nd Add. 

Lot 23 - Missaukee Park 2nd Add. 

Lot 24 - M1as8ukee Park 2nd Add. 

Lot 25 - M1ssaukae Park 2nd Add. 

Lot 26 - Missaukee Park 2nd Add. 

Lot 27 - Mis88ukee Park 2nd Add. 

Lot 28-29 - M1ssaukee Park 2nd Add. 

Lot 30 - Mlaaaukae Park 2nd Add. 

13. 



Lot 31 - M188aukae Park 2nd Add. 

Lot 32 - M188aukee Park 2nd Add. 

Lot 33 - M1ssaukee Park 2nd Add. 

Lot 34 - M1s8aukee Park 2nd Add. 

Lot 35 - M1ssaukse Park 2nd Add. 

Lot 36 &W ; of Lot 37 - M1ssaukse Park 2nd Add. 

B ; of Lot 37 & W ; of Lot 38 - M188aukee Park 2nd 

B ; of Lot 38 & Lot 39 - M18saukse Park 2nd Add. 

Lot 40 - M18saukse Park 2nd Add. 

Lot 41 - M18saukse Park 2nd Add. 

Lot 1 - M1ssaukse Park Or1g. Plat 

Lot 2 - M18saukse Park Or1g. Plat 

Lot 3 - M1s8aukee Park Or1g. Plat 

Lot 4 - M1ssaukee Park Or1g. Plat 

Lot 5 - Mlssaukee Park Or1g. Plat 

Lot 6-7 - M18s8ukee Park Or1g. Plat 

Lot 8-9 - M1ssaukee Park Or1g. Plat 

Lot 10 - M1ssaukee Park Or1g. Plat 

Lot 11 - M1ssaukee Park Or1g. Plat 

Lot 12 - M1S8aukse Park Or1g. Plat 

Lot 13 - M188aukee Park Or1g. Plat 

N 100 ft: of Lot 14 - M18saukse Park Or1g. 

N ; of Lot 15 - M1ssaukee Park Or1g. 

Lot 16 - Miss8ukee Park Or1g. Plat 

Lot 17 - Mis.aukee Park Or1g. Plat 

Lot 18 - M1 •• auks. Park Or1g. Plat 

Plat 

Plat 

Add. 

Lot 19 Kxc 16 Pt: N & S by 40 Pt: B & W tor dr1ving alley 
Mloaaukee Park Or1S. Plat 

Lot 20 - M188aukse Park Or1g. Plat 

Lot 21 - M1saaukee Park Or1g. Plat 

Lot 22 - Ml •• aukee Park Or1g. Plat 
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Lot 23 - M18saukee Park Orlg. Plat 

Lot 24 - Mlssaukee Park Orlg. Plat 

Lot 25 - Mlsa8ukee Park Orlg. Plat 

Lot 26 - Missaukee Park Orig. Plat 

Lot 27-28 - Mlssaukee Park Orlg. Plat 

Lots 1-2 - Mlsaaukee Park 1st Add. 

Lot 3 - Mlssaukee Park 1st Add. 

West 75 ft: ot Lot 1 - SlIver Blrch Bluff 

Bast 75 ft ot the West 150 Ft: of Lot 1 - SlIver Blrch Bluff 

E 75 tt ot W 225 Ft ot Lot 1 - SlIver Blrch Blutf 

E 75 tt ot W 300 tt ot Lot 1 - S11 ver Blrch Blutf 

Beg at HE Cor Lot 1 TH WIly on N Llne 41 tt Tn S'ly on straight 
11ne to SE Cor SD Lot TH a'ly on S Llne to sa Cor Lot 2 Tn N'ly 
on straight 11ne to pt on N line LotI whlch 11es 34 ft a'ly ot 
NW cor Lot 2 TH W'ly 34 tt to beg. Pt of Lots 1 & 2 
SlIver Blrch Bluff 

a 16 tt ot Lot 2 all ot Lot 3 and wi ot Lot 4 
SlIver Blrch Bluff 

B ! of Lot 4 and Lot 5 - SlIver Birch Blutf 

Lots 6-7 - SlIver Blrch Blufr 

Lot B - SlIver Blrch Bluft 

Lots 9-10 - SlIver Blrch Bluff 

Lots 11 & 12 - SlIver Blrch Bluft 

Lot 13 - Silver Birch Blufr 

Lots 14-15-16 - SlIver Birch Blurf 

Lots 17-18 - SlIver Birch Bluft 

Lot 19 - SlIver Blrch Blutf 

Lot 20 - SlIver Blrch Blutf 

Lot 21 - SlIver BIrch Bluff 

Lot 22 - SlIver Blrch Bluft 

Lot 23 - SlIver BIrch Blutt 

Lot 24 - SlIver BIrch Blutt 

Lot 25 - SlIver Blrch Blutt 
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Lot 26 - SlIver Blrch Blutf 

Lot 27 - SlIver Blrch Blutf 

Lot 28 - SlIver Blrch Bluff 

Plat 2nd Addltlon to Mlssaukee Park. L 2 P 45, adjacent to 
Publlc Walk & Beach 

Plat of M1s8aukee Park, L 1, P 40 

18t Add1tlon to Mls83ukee Park, L 2, P42 

SlIver Blrch Bluff, L 2, P 43 

Roadways and Public Walke 1n Lake Twp. 

A Pt ot the W 890 ft of Oov't Lot 4 & the W 890 ft of the SW t 
of the SW t of Sec 11, for a pt ot beg. proceed N of the SW Cor 
of Sec 11, A D18 oC 1, 782 ft to a Pt. TH S 860 IS' K 516.2 ct 
S 640 IS' 8 200 ft to P.O.B. Pro. N 640 IS' W 50 ft N 25 45' 8 
125 ft S 640 IS' K 100 ft SW'ly 135 tt more or less to P.O.B. 
Sec. 11 T 22 N R8w 

A Pr ot the W 890 ft; of Oov't Lot 4 & the W 890 ft; of SW t of 
TH SW t of Sec. 11, for a pt. of Beg. Proceed N ot the SW Cor. 
of Sec 11, A D1at. oC 1,782 ft: to a Pt. TH S 860 IS' K 515.2 
ft to P.O.B. of fo110w1ng dese. - From P.O.B. Pro. S 640 IS' K 
15 ft N 250 45' 8 125 Ft Th N 640 IS' W 150 Ft TH S 250 45' W 
125 ft to P.O.B. Sec. 11-22-8 

W 890 ft; of Th SW t of the SW t exc. a Par. of Land beg. at a 
Pt 890 ft; 8 ot SW Cor ot Sec. 11, TH N 183 Ft; W 152 ft; S 183 
ft; 8 152 ft; to beg also W 890 ft; to Oov't Lot 4 Kxc. a part 0 

TH W 890 Ft; of Gov't Lot 4 and the W 98 tt; ot SW t of SW t 
of Sec 11-22-8 for a pt of beg proc.ed N of the SW Cor of Sec 11 
A d1et of 1,782 ft; to a pt Th S 66° IS' 8 515.2 ft; to a pt. 
th S 640 IS' K 200 rt; to a pt. which 1s the pt. or beg. of the 
fol. dese. of land from the pt. of beg proceed N 640 IS' W SO ft 
g 100 ft th 8w'ly 135 ft; more or les8 to a pt of beg. Sec. 11, 
T22N, R8w 41.60 A. 

Lot 1 - Birchaven Beach 

Lote 2-3 - Birchaven Beach 

Lota 4-5-6 - Blrchaven Beach 

Lot 7 - Birchaven Beach 

Lot 8 - B1rohaven Beach 

Lot 9 - Birchaven Beach 

Lota 10-11 - Birehaven Beach 

Lot 12 - Blrchaven Beach 

Lots 13 - 14 - Birchaven Beach 

Lot 15 - Birchaven Beach 
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Lot 16 - Blrchaven Beach 

Lot 17 - Blrchaven Beach 

Lot 18 - Blrchaven Beach 

Lot 19 - Blrchaven Beaoh 

Lots 20-21 - Blrchaven Beach 

Lot 22 - Blrchaven Beaoh 

Lot 23 - Blrchaven Beach 

Lot 24 - Blrchaven Beach 

Lot 25 - B1rchaven Beach 

Lot 26 - Blrchaven Beach 

Lot 27 - Blrchaven Beach 

Lots 28-29 - Blrchaven Beach 

Lot 30 - Blrchaven Beach 

Lot 31 - Blrchaven Beach 

Lot 32 - Blrchaven Beach 

Lot 33 - Blrchaven Beach 

Lot 34 - Blrchaven Beach 

Lots 35-36-37 - Blrchaven Beach 

Lot 38 - B1rchaven Beach 

Lot 39 - Blrchaven Beach 

Lot 40 - Blrchaven Beach 

Lot 41-42 - Blrchaven Beach 

Lot 43 - Blrchaven Beach 

Lot 44-45 - Blrchaven Beach 

Lot 46 - B1rchaven Beach 

Lots 47-48 - B1rch.ven Beach 

-

E t of M l of Gov't Lot 2 Sec. 10, T 22M, Raw 8.54A 

B1rch Haven Beach Unlt of Mlss. Lakes Land Co., Plat No.1, 
Pr1vate B-,ach or Mlss. Lakes Club 
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Oov't Lot 4 N & B of Sapphire Lake Plat 2 & Oov't Lot 5 W & S 
of Birch Haven Beach Unit 1 Sec. 10, T22N, R8W 37.71A 

Frac. Sec. 3 

Oov't Lots 1 & 2 Sec. 2, T22N, R8W 58.69A 

Pine Dt1ve 

Lot 27 - Crow's Nest 

Lot 28 - Crow's Nest 

Lot 29 - Crow's Nest 

Lot 30- Crow's Nest 

Lot 31 - Crow's Nest 

Lot 32 - Crow's N0St 

Lot 33 - Crow's Nest 

Lot 34 - Crow's Nest 

Lot 35 - Crow's Nest 

Lot 43 - Crow's Nest 

Lot 44 - Crow's Nest 

Lot 45 - Crow's Nest 

Lot 46 - Crow's Nest 

Lot 47 - Crowls Nest 

Lot 48 - Crow I s Nest 

Lot 49 - Crow's Nest 

Lot 50- Crow's Nest 

Lot 51 - Crow's Nest 

Lot 52 - Cro1JJ's Nest 

Lot 53 - Cro"ls Nest 

Lot 54 - CroM's Nsst 

Lot 55 - Crow's Nest 

Lot 56- Crow's Nest 

Lot 57 - Crow's Nest 

Lot 58 - Crowls Nest 
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Lot 10 - Crow's Nest 

Lot 9 - Crow's Nest 

Lot 8 - Crow's Nest 

Lot 7 - Crow's Nest 

Lot 6 - Crow's Nest 

Lot 5 - Crow's Nest 

Lot 4 - Crow's Nest 

Lot 3 - Crew's Nest 

Lot 2 - Crow's Nest 

Lot 1 - Crow's Nest 

Lot 1 - Redman's M1ssaukee Lake Plat 

Lot 2 - Redman's M1ss8ukee Lake Plat 

Lot 3 - Redman's M1ssaukee Lake Plat 

Lot 4 - Redman's M1ssaukee Lake Plat 

Lot 5 - Redman's M1ssaukee Lake Plat 

Lot 6 - Redman's M1ss8ukee Lake Plat 

Lot 7 - Redman's M1ss8ukee Lake Plat 

Lot 8 - Hedman's M1ssaukee Lake Plat 

Lot 9 - Redman's MissaUkee Lake Plat 

Lot 10 - Redman's M1ssaukee Lake Plat 

Lot 11 - Redma~t8 M1sssukee Lake PIat 

Lot 12 - Redman's M1ssaukee Lake Plat 

Lot 13- Redman's M1ssaukee Lake Plat 

Lot 14 - Redman's Mlss8ukee Lake Plat 

Lot 15 - Redman's Miss8ukee Lake PIat 

Lot 16 - Redman's M1ssaukee Lake Plat 

Lot 17 - Redman's Misaaukee Lake Plat 

Lot 18 - Redman's M1seaukee Lake Plat 

Lot 1 - Tom's BaJ 

Lot 2 - Tom's BaJ 
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Lot 3 - Tom's Bay 

Lot 4 - Tom's Bay 

Lot 5 - Tom's Bay 

Lot 6 - Tom's Bay 

Lot 7 - Tom's Bay 

Lot 8 - Tom'S Bay 

Lot 10 - Tom's Bay 

Lot 11 - Tom's Bay 

Lot 12 - Tom's Bay 

Lot 13 - Tom's Bay 

Lot 14 - Tom's Bay 

Lot 15 - TOIl's Bay 

Lot 16 - Tom's Bay 

Lot 17 - Tom's Bay 

Lots 18 & 19 - Tom's Bay 

Lot 20 - Toml s Bay 

Lot 21 - Tom's Bay 

Lot 22 - Tom's Bay 

Lot 23 - Tom's Bay 

Lot 24 - Tom's Bay 

Lot 25 - Tom's Bay 

Lot 26 - Tom's Bay 

Lot 27 - Tom's Bay 

Lot 1 - Lettlch Cove 

Lot 2 - Lettlch Cove 

Lot 3 - Lettich Cove 

Lot 4 - Lettlch Cove 

Lot 5 - Lett lch Cove 

Lot 6 - Lettich Cove 

Lot 7 - Lettich Cove 

21-
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Lot 8 - Let tich Cove 

Lot 9 - Lettlch Cove 

Lot 10 - Lettlch Cove 

Lot 11 - Lettlch Cove 

Lot 12 - Lettlch Cove 

Lot 13 - Lettlch Cove 

Lot 14 - Lettlch Cove 

Lot 15 - Lettlch Cove 

Lot 16 - Lettlch Cove 

Lot 17 - Lett1ch Cove 

Lot 18 - Lett1ch Cove 

Lot 19 - Lett1ch Cove 

Lot 20 - Lettlch Cove 

Lot 21 - Lett1ch Cove 

Lot 22 - Lettlch Cove 

Lot 23 - Lett1ch Cove 

Lots 10 5: 45 - Redman Isle 

Lots 11 5: 46 - Redman Isle 

Lots 12 5: 47 - Redman Isle 

Lots 13 5: 48 - Redman Isle 

Lot. 14 5: 49 - Redman Isle 

Lot. 155: 50 - Redman Isle 

Lots 16-17-51 5: 52 - Redman Isle 

Lot. 18 5: 53 - Redman Isle 

Lots 19 5: 54 - Redman Isle 

Lots 20 5: 21 555:56 - Redman Isle 

Lots 22 5: 57 - Redman Isle 

Lots 235: 58 - Redman Isle 

Lots 24 5: 25 59 5: 60 - Redman Isle 

Lota 26 5: 61 - Redman Isle 

Lots 275:62 - Redman Isla 
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Lot. 28 & 63 - Redman Isle 

Lots 29-30-64 & 65 - Redman 

Lot. 31 & 66 - Redman Isle 

Lot 61 - Redman Isle 

Lots 32 & 68 - Redman Isle 

Lots 33 & 69 - Redman Isle 

Lots 34 & 10 - Redman Isle 

Lot. 35 & 36 & 11 - Redman 

Lot. 9 & 44 - Redman Isle 

Lots 8 & 43 - Redman I.le 

Lots 1 & 42 - Redman Isle 

Lots 6 & 41 - Redman Isle 

Lots 5 & 40 - Redman Isle 

Lots 4 & 39 - Redman lele 

Lots 3 & 38 - Redman 

Lots 2 & 31 - Redman 

Lot 1 - Redman I.le 

Lot 1 - Nancy Plat 

Lot 2 - Nancy Plat 

Lot 3 - Nancy Plat 

Lot 4 - Nancy Plat 

Lot 5 - Nancy Plat 

Lot 6 - Nancy Plat 

Isle 

Isle 

Isle 

Isle 

Oov't. Lot 6 except Plat at Clayton's Harbor Sec. 2T22N R 8W 

Clayton's Ha,'bor 

Lot 1 - Clayton's Karbor 

Lot 2 - Clayton's Harbor 

Lot 3 - Clayton'. Harbor 

Lot 4 - Clayton's Harbor 

Lot 5 - Clayton'. Harbor 

Lot 6 _ Clayton'. Harbor 
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Lot 7 - Clayton's Harbor 

Lot 8 - Clayton's Harbor 

Lot 9 - Clayton's Harbor 

Lot 10 - Clayton's Harbor 

Lot 11 - Clayton's Harbor 

Lot 12 - Clayton's Harbor 

Lot 13- Clayton's Harbor 

Lot 14 - Clayton's Harbor 

Lot 15 - Clayton's Harboi:' 

Lot 16 - Clayton's Harbor 

Lot 17 - Clayton's Harbor 

Lot 18 - Clayton'. Harbor 

Lot 19 - Clayton's Harbor 

Lot 20 - Clayton's Harbor 

Lot 21 - Clayton's Harbor 

Pt. of Lot 61 1n Lake Twp. - Clayton's Harbor 

Pt of Lot 62 1n Lake Twp. - Clayton's Harbor 

Lot 63 - Clayton'. Harbor 

Lot 64 - Clayton's Harbor 

Lot 65 - Clayton '. Harbor 

Lot 66- Clayton's Harbor 

Lot 67 - Clayton's Harbor 

Lot 68 - Clayton'. Harbor 

Pt. of Lot 30 In Caldwell Twp. - Clayton's Harbor 

Pt. of Lot 30 1n Caldwell Twp. - Clayton's Harbor 

Lot 58 - Clayton'. Harbor 

Lot 59 - Clayton'. Harbor 

Lot 60 - Clayton'a Harbor 

Part ot Lot 61 1n Caldwell Twp. - Clayton'a Harbor 

Part ot Lot 62 1n Cladwell Twp. - Clayton's Harbor 

Lot 22 - Clayton's Harbor 
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Lot 23 - Clayton's Harbor 

Lot 24 - Clayton's Harbor 

Lot 25 - Clayton's Harbor 

Lot 26 - Clayton's Harbor 

Lot 27 - Clayton's Harbor 

Lot 28 - Clayton's Harbor 

Lot 29 - Clayton's Harbor 

Pt of Lot 30 1n Lake Twp. - Clayton's Harbor 

Pt of Lot 31 1n Lake Twp. - Clayton'o Harbor 

Lot 32 - Clayton's Harbor 

Lot 33 - Clayton's Harbor 

Lot 34 - Clayton's Harbor 

Lot 35 - Clayton's Harbor 

Lot 36 - Clayton's Harbor 

Lot 37 - Clayton's Harbor 

Lot 38 Clayton's Harbor 

Lot 39 - Clayton's Harbor 

Lot 40 - Clayton's Harbor 

Lot 41 - Clayton's Harbor 

Lot 42 - Clayton's Harbor 

Lot 43 - Clayton's Harbor 

Lot 44 - Clayton's Harbor 

Outlot A - Clayton's Harbor 

Lot 57 - Clayton's Harbor 

Lot 56 - Clayton's Har~br 

Lot 55 - Clayton's Harbor 

Lot 54 - Clayton's Hsrbor 

Lot 53 - Clayton's Harbor 

Lot 52 - Clayton's Hsrbor 

Lot 51 - Clayton's Harbor 

Lot 50 - Clayton's Harbor 
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Lot 49 - Clayton's Harbor 

Lot 48 - Clayton's Harbor 

Lot 47 - Clayton's Harbor 

Lot 46 - Clayton's Harbor 

Lot 45 - Clayton's Harbor 

North Lawn Beach 

That Part ot Lots 26-27-28 ly1ng 1n Lake Twsp. - North Lawn Beac 

Lots 29-30-31 - North Lawn Beach 

N Part ot Lot 26 extending 1nto Caldwell Twp., bag. 1202.2 tt. 
S ot NW cor of Gov't Lot 2; 8 100 ft.; S 100 ft., W 100 ft.: 
N 100 Pt. to place ot beg. Sec 36. T23N, Raw North Lawn Beach 

Lot 27 - Beg. 1202.2 ft. S & 100 ft. 8 ot NW Cor ot GOy't Lot 2; 
Th B 100 ft.: S 100 ft.; W 100 ft.; N 100 ft. to place of beg. 
Sec. 36, T23N, Raw - North Lawn Beach 

Lot 28 - Beg. 1202.2 tt. S & 200 
2; B 155 ft.; 38'ly 151.4 tt.: W 
beg. See. 36. T23N, Raw - North 

Lot 15 - North Lawn Beach 

Lot 14 - North Lawn Beach 

Lot 13 - North Lawn Beach 

Lot 16 - North Lawn Beach 

Lot 17 - North Lawn Beach 

Lot 18 - North Lawn Beach 

Lot 19 - North Lawn Beach 

Luts 20-21 - North Lawn Beach 

Lot 22 - North Lawn Beach 

Lot 23 - North Lawn Beach 

Lot 24 - North Lawn Beach 

Lot 25 - North Lawn Beach 

Lot 12 - North Lawn Beach 

Lot 11 - North Lawn Beach 

Lot 10 - North Lawn Beach 

Lot 9 - North Lawn Beach 

Lot 8 - North Lawn Beach 

26, 

ft. B of NW cor of GOY't. 
approx. 260 ft.: N 100 ft. 
Lawn Beach 

Lot 
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Lot 7 - North Lawn Beach 

Lot 6 - North Lawn Beach 

Lot 5 - North Lawn Beach 

Lot 4 - North Lawn Beach 

Lot 3 - North Lawn Beach 

Lot 2 - North Lawn Beach 

Lot 1 - North Lawn Beach 

County Park 

9. That Laka M1ssaukee 1s located wlth1n the C1ty of 
Lake C1ty, the Townsh1p of Lake, the Township of Caldwell and 
the To"nsh1p ot Reeder, all 1n M1sssukae County, M1chlgan. 

10. That the County Board of Commlss1oners, an~ the 
County Road Commisslon has surveyed the lake, referred to govern­
ment surveys, noted h1gh water lAass, oonsulted With res1dents 
of the area, and construoted the 1mprovement to maintaln and 
control the lake level. 

11. WHB/IBF'ORB, THBSE PLAINTIFFS PRAY: 

A. That this Court eet a time and place for the hearlng 
to affirm the 1238 level at Laka Mlssaukee; and conflrm the 
speclal assessment district boundarIes. 

B. That the Prosecuting Attorney, thru the Offlce at 
Counsel, be authorlzed to give Notice of the Hearing by publi­
cstlon same once each week tor six (6) consecutlve weeks prlor 
to the da te set tor hear1ng, to each person Whose nemeappears 
upon the lateat city and townsh1p tax assessment roll as own1ng 
lands within the apecial assessment district st the address 
shown on the roll; such notice shall also be served by certified 
mall upon the Department of Conservation of the State of MichIgan 

C, That thi~ ~~~:t affirm the level of Lake Mlseaukee 
at 1238 ;a~L ~Dove mean sea level. 

D. That the Court consider and revis" the descript10n at 
lands withln the speclal assessment distrlct; 

B. That the Notice, to be publlshed and served by csr­
tifted matI, dlrect to all Interested persons to Show cause, 
lf any that thay have, why the normal height and level at' eaid 
laka Should not remaln at a DlUimum of 1238 teet aboVe mean 
8ea level. 

P. That the Notice be In substantlally the torm or 
Exhiblt C attached hereto. 
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Bus1ness Address: 
3130 CaBmare Avenue 

BOARD OF COMMISSIONERS OF 
COUNTY OF MISSAUKEE 

MISSAUKEE COUNTY ROAD COMMISSION 

Hamtramck, Mich1gan 48212 By...."w,~~~~~~~~~~~:..-t 
Phone: TW 1-0492 A 

/1 II /J 
Dated: tot r}':tJ-ft4?; If71 

28. 
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; 

... state o£ Micl--;an---County of JI.!issaukee~ -- Board of Commi5sion~s 
October 27, 1~71 at 10:00 o'clock A.M. 
Chairman callod board to orde~; All Present 
PrBif er offered by Com. Vandervlal 
Com. Helmboldt moved, supported by Com. Helsel the following: 

WHEREAS pu~suunt to direction of the Circuit Court of the County of 

Missaukee in C~U5CS No. C-323 and C-280, tho Boord ot County Commis$ionors end 

the Nisseukoa County Road Co~JssJon~ WD5 directed by order of said Court to , 
byfld end maIntaIn e lake levol structure on Lake Uissaukeo in order to protoct .. ;' 
the public hoalth, wolfare end safoty of tho cltizen& of 'the Ci;ty of Loko City , 
end the Townships of lake. Reeder ~nd Caldwol', and 

ll'HEREAS sold w,ater levol control 5tructuro has been constructed end 

related Improvements h8~e boen completed, and 

WHEREAS the sp~clol assessment District bound~ios end properties in . 
said district have boon qnumeroTod, dosignated And propared by the Soard of 

Couftv Road Co«missioners, 

~'OW, THEREFCRE. BE IT RESO~VEll by ~hG Board of County Comi •• ioner. of 

tb~ County of Wi sseukoe es fo I lows: 
1 

I. That sal d Board of County Cor..-;aj ssioners hereby approves of the 

s~6C;al assessment district and ell properties th6roin as presented to It by 

the MJssaukaa County Road Com1iission. 

2. That said Soard of County Cor..-nisstonat's h«eby doterminos Thot 

the fuJI costs vt said IDke Javel structure and related improv~~ent5 shal' be 

financed by levying spec;~1 assessments in three equal annual InstallmenTs over 

the benefited properties In the spacial assessment district pursuant to provisions 

of Act 146 of the Publ(c Act of 1961 as ~~ended, and Act 175 of tho Public Act. 

of J969 05 ~nded. 

J. That the said Boqd of County Coa-.:nissioners heroby dJrect$ the 

Prosecuting Attorney of the County to institUTe In th. Circuit Court of the 

County of Missauk.le the propGI" petition, and with the aid of counsel, Attorney 

Chester C~ Plerce l a datermination of the concurrance of the established noraal 

heIght ana leve' of the wl.l~';"-. of lake :.Ussaukee at 1238 feat, and 

8£ IT RJRTHE'R RESOlVED that said petition ro(\ucst the 4pprovol of said 

Court of the spQCi~r aSSoSSMent dis •• :CT and its ~nd~-;~~I a.~ of 811 pArce)a 

of land and polltlcll.l "'_ .';ivisioJ'Js whjch are oenofltQd.:... ·.V eonstrijctJon :md 

ostablishm.nt of th" ... ".;, level structure ene rojat-od .;'~" _:;;,;);:,"'7S and whICh 

perce'. of land bc~.fjt'd therooy $hall constitute the $~~~i~l ~~S055mGnt district. 

Motion C~rr1ad 9 Yea 0 Nay 

.. 

. f 
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IXHIBIT "C" 

NOTICK OF HBARING 

!1!! 
Cal1'IRMING THB NORMAL HBIGHT AND 
LBVBL 01' WA'l'BR III LAKB MISSAUItBB 
AND I\IIVl1lWDIG AND COIll'IIIMIlIO THB 
SPBCIAL ASSBSSM3NT DISTRICT BOUN­
DARIBS ALL IN THB CITY 01' LAKB CITY, 
TOWNSHIPS 01' LAKB, RBISDBl\ AND CALDWBLL 
III 'DIll COUNTlC 01' MISSAIOOIB, MICHIG AN • 

TO WHIJI IT MAY CIJICBRN, 

PROPBRTlC l'ROIITIlIO ON, ABUTTING 00 HAViliO ACCBSS 
TO RIGHTS IN LAD MISSAUKIm, OR WHO ARB IlI'l'BRBSTBD IN HAVING 
Cal1'IRMBD AND MAiliTAIJIl!I) THB NORMAL HBIOHT AND LBYBL 01' SAID 
LAKE PURSUANT TO PROVISIONS 01' ACT 146 01' TIll! PUBLIC ACTS 01' 
1961, AS AMBNDIID, AND CONl'IRMiliG 'l'IIK SPECIAL ASSBSSMBNT DISTRICT 
BOUNDARIBS, ALL III THB CITY 01' LAKE CITY, TOWNSHIP 01' LAKB, 
lIBKDKR AND CALDWKLL III TIll! COllHTY 01' MISSAUItBB MICHIGAN 

YOU ARB IIlIRlIBY NOTIl'IKD that a Hearing on the matter wl11 b. 
held 1n the Circuit Court ot the County at M188aukee at the 
Court House/ln.)ip. Cl ty O!ftlJ.N>, In Wextord County, Mlchlgan 
on the 3 day ot __ _ -':"'lI. .D., 197J. \:tore the 
Honorable Wl111am R. Peterson, Circuit Judge, or soon thereafter 
as Counsel can be heard. ,."1' 1':30 Ja.Ii. 

YOU ARB ~ NOTIl'IBD that on Bald date the Complainant In­
tends to ask this Court to contlrm the level ot Lake MlsB8Ukee 
at 1238 t.et sbove mean sea level and cont1rm the boundar1es at 
the speclal assessment dlstr1ct tor the purpose ot maintaining 
said level ot the said Lake M18aaukee and tor f1nancing the 
coat of constructing aald lske level control proJect, you should 
then and there appear and ahow cause, It any you have, why: 

(a) The normal height and level ot sa1d lake should not be 
confirmed at 1238 teet above mean aee levell 

(b) Why the spec1al assessment district boundsri.s and 
propertlee oonstltutlng the special as.essment dlstrlot 
should not be contlrmed tor the purpose ot maintaining 
said level and tor tlnanolng the cost ot oonatructlng 
aald lake level proJect. 

(c) Why 8uch other and .turther reUet 88 the Court U81IS 

f1tt1ng and proper should not b. granted to Complainant 

GARf C. HOl'PMAN, Pro.ecuting Attorne 
M1aaaukee County, Michigan 
BY: Cheate C. P1 Counsel 

Ottice Addres.: By: t!"-£ 
3130 Ca.mere Avenue --~~~~~~~~~~~~~~~ 
Hamtramck, Michigan 48212 
Phone 'l'W 1-0492 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS OF 
MISSAUKEE COUNTY, P.ND 
MISSAUKEE COUNTY ROAD COMMISSION, 

Plaintiffs, 

VB. 

ANDREW REPIK, Otto Balzer, 
Jay W. Price, (See Exhibit A 
in original pleadings for 
additional defendants) 

Defendants 

No, C 347 

ORDER FOR ADJOURNMENT 

At a session of said Court held In the Court House In the 
City of Cadillac, Wexford County, Michigan on the 13th day of 
January, 1972, A.D. 

PRESENT: HONORABLE WILLH.M R. PETERSON, 
CIRCUIT JUDGE 

This cause having come on to be he3rd upon the motion of 

Chester C. Pierce, attorney for plaInt1ffs for a continuance. 

NOli, 'ffiEREFORE, IT IS ORDERED that the said matter is 

adjourned to January 31, 1972, A.D. at 10:30 a.m. 

W~Q:2, :: 
. Circuit Judge 

/-/o-/~· a.m -- -- ,- - --d 

clk~~~b'; 
~'7i fLlLliCJAi.. Di;,";TH:cr 
IIIO&AUIQ:E COUNTt. WICJiIIaAII 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY AND 
MISSAUKEE COUNTY ROAD COMMISSION 

Plaintiffs 

vs. 

JOHN R. NYLAND and DOROTHY 
A. NYLAND, his wife; and 
HAROill JACKSON and GLADYS 
JACKSON, his wife; on their own 
behalf and on behalf of others 
Similarly situated as a class 

Defendant 

FILE NO. C-347 

APPEARANCE 

_____________ 1 

TO: THE CLERK OF SAID COURT, 

GARY C. HOFFMAN, 
Prosecuting Attorney, 

CHESTER C. PIERCE 
Attorney for Plaintiffs 
3130 Gasmere A",nue 
Hamtramck, MiChigan 48212 

PLEASE TAKE NOTICE that my appearance as 
attorney for john R. Nyland and Dorothy A. Nyland, his wife; and 
Harold jackson and Gladys jackson, his wife; on their own behalf and 
on behalf of others similarly situated as a clas , Defendants, in the 
above-emitled cause is hereby entered. 

Dated: jamo ry 12, 1972. 

K. '. ThOm~i.f~:-
endants, john R. Nyland and Dorothy 

A. Nyland, his wife; and Harold jackson 
and Gladys jackson, his wife; on their own 
behalf and on behalf of others similarly 
situated as a class. 

301 E. Front Street 
Traverse City, MichIgan 49684 



STATE OF MICHIGAN 

IN THE CIRWIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY AND 
MISSAUKEE COUNTY ROAD COMMISSION 

Plaintiff 

vs. 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, his wife; and HAROLD JACKSON 
and GLADYS JACKSON, his wife; on thar 
own behalf and on behalf of others similarly 
situated as a class 

Defendants ____________________________ 1 

FILE NO. C-347 

ANSWER 

Defendants, by their attorney, K. E. Thompson, for 

answer to the complaint, state that Defendants admit that plaintiffs are pro-

ceeding pursuant to the provisions of Act 146 of Public Acts of 1961, (M. S. A. 

11. 300 (1) et sub), as amended by Act 175 of the Public Acts of 1969 (Cum. Supp. 

M. S. A. 11.300 (2) ) but defendants deny that such acts are applicable to this 

case or these proceedings. and answer the complaint as follows: 

1. Defendants admit the allegations of paragraph 1. 

2. Defendants admit that Lake Missaukee is a natural, 

inland, public lake, but assert that such determination was made by Order of 

Circuit judge Fred S. Lamb establishing the normal height and water level 

of said Lake at a height of one thousand twO hundred thirty-eight (1,238) feet 

U.S.G. S. at a session of the Circuit Court for the COUnty of Missaukee on the 

16 day of April A. D. 1942, upon a petition filed by the Board of Supervisors 

of tbe County of Missaukee, pursuant to the prOf is ions of Act 39 of 1937 

(M. S. A. 1121, et sub) and judge Lamb further ordered that a certified copy 

of the Court's Order be filed in the Office of the Register c:f Deeds of Missaukee 

County as a permanent public record and notice. (Attached hereto and made a part 

hereof as Exhibit A is a typed copy of Judge Lamb's decision. ) 
1. 



3. Defendants admit that Circuit Court for the County 

of Missaukee ordered the Board of Commissioners for that County to maintain 

the level of Lake Missaukee at no higher than 1238 feet, but assert that such 

order has heen in full force and effect since judge Lamb's unchallenged, 

recorded decision of April 16, 1942 (Exhili: A) and that judge Elza H, Papp 

in her decision of May 22, 1970 (Exhibit C - File No. C·280) reaffirmed 

judge Lamb's 1942 decision and further, judge Peterson in his decision of 

April 15, 1971 (EXhibit B, File No. C-323) again reaffirmed that under the 

Order of this Court entered by judge Lamb on April 16, 1942 .. ···it is the 

clear and mandatory duty of the defendant (Missaukee County) to maim'! i n 

the lake level of Lake Missaukee as set forth in said Order (of judge Lamb) ". 

It therefor is the position of the defendant property owners that there have been 

no new adjudications by this Court of the 1238 foot lake level since judge Lamb's 

original 1942 order and defendants efforts have been directed [0 securing the 

Missaukee County's recognition of their "mandatory duty" under the law as 

determined almost thirty (:Il) years ago. 

4. Defendants admit the allegation of paragraph 4. that 

it is necessary to control the level of Lake Missaukee at no higher than 

level of 1238 U. S. G, S. established by this COUrt in 1942, but deny other anega­

t ions of said paragraph 4. 

5, Defendants deny the allegations of paragraph S. 

6. Defendants deny that the allegations of paragraph 6 

are related to issues in this case, and they are therefore denied. 

7. Defendants deny the allegations of paragraph 7 since 

this Court has by its Order established the level of Lake Missaukee at 1238 

U. S. G. S. and this has been a matter of public record in the office of the Register 

of Deeds at Missaukee County since 1942. 

2. 



8. Defendants deny that various parcels of land set 

forth in paragr,!, h 8 and subsequent pages, set forth a proper special 

assessment district. 

9. Defendants admit the allegations of paragnp h 9. 

10. Defendants arc without information or b:?lief with 

respect to pa rag",'1 10 but adm it tha t a lake leve I control outlet has recently 

been established. 

11. Defendants allege the Board of Commissioners is 

without legal authority to adopt the resolution of October 27, 1971 identified 

as Exhibit H 528 and prays this Court order it set aside as null and void and 

of no force or effect. 

WHEREFORE, Defendants respectfully request that this 

Court deny tbe prayers of the Plaintiff Missaukee County. 

AFFIRMATIVE DEFENSES ---
1. Defendants are property owners located on and about 

Lake Missaukee and are threatened in this action with sizable assessments or 

taxes by the plaintiff Missaukee County to pay for a drain outlet from said 

lake to lower the lake level to 1238 U. S. G. S. as originally ordered by Judge 

Fred S. Lamb on April 16, 1942. 

2. At all times since 1942 to the present, Missaukee 

Count y has been under a mandatory duty to retain the level of Lake Missaukee 

at a level no higher than that established by Judge Lamb's 1942 order. 

3. During that period from 1942 the CoUnty has taken no 

steps and has made no effort to comply with JUdge Lamb's recorded order, 

although all officials of said County have been fully cognizant of the order so 

entered by the Court. 

3. 



4. Although frequently importuned by the many residents 

owning cottages along Lake Missaukee that water levels of the lake were 3 or 

4 feet above the Court established level, Missaukee County offiCials took no 

affirmative steps to correct the high water situ3tio!1 with resulting substantial 

damages to their lakeshore properties. 

5. Due to the conditions described, Michigan State 

Health authorities determined septic tanks were unworkable and condemned 

the further use by owners of their summer homes and residences. 

6. In addition, erosion caused by high water resulted 

in loss of beach frontage and other loss of the enjoyment of their property. 

7. It was not until all persuasion and discussion with 

County officials failed that litigation on behalf of affected property was filed 

against the County, Complaint File No. C-280, May IS, 1970, that any action 

was taken by the County and it was not until the early winter of 1971 the 

property owners actually got any relief from the high water through the 

completion of the outlet. 

8. The original Caee C-280 was brought to enforce Judge 

Lamb's original mandatory order. 

9. Judge Lamb's order was issued in April of 1942. 

10. In 1942. the controlling legislation concerning Inland 

Lake Levels was Act 194 of 1939 (M. S. A. 11. 211) as supplemented by Act 

319 of 19H, eff. Jan. 10. 1942(M. S. A. 11. 242). [t was under the authority 

of this legislation that Judge Lamb acted. At that time there existed no pro­

visions for the kind of assessments against cottage owners and residents 

contemplated by the 1961 and 1965 Acts now cited by Plaintiff to justify the 

very sizable assessments they are asking this Court to approve against these 

very modest residences. 

4. 



11. A reading of Judge Lamb's decision makes it clear 

there was no assessrrent of any kind contemplated when he established tm 1238 

level. In this he was merely following a practice established in many lakes 

in northern Michigan of whk: h this Court may take judicial knowledge. 

12 If nothing more, the County has long since been 

estopped from claiming any assessment arising from Judge Lamb's decision. 

13. In fact, wltat the Plaintiff County is try ing to 

establish is that Judge Papp or Judge Peterson has somehow created a new 

legal lake level of 1238 feet as indicated by the first several paragraphs of 

their complaint. If this reasoning were followed then they can fall back on 

Act 146 of 1961 and Act 175 of 1969 that does have provisions for special 

assessment districts -- but only for orders issued under those modem laws. 
Act 

This is not that case. It is a 1942/J under the law of that time and there is no 

basis for a special assessment. 

14. Very simply, the Missaukee County officials 

neglected 10 carry out Judge Lamb's mandate for 30 years and it'was through 

their own negligence and inaction which brought about the critical health 

and other problems at Lake Missaukee. These County officials have ndl!lsimply 

been forced to comply with Judge Lamb's 1942 order. 

It is therefore the Defendants prayer that: 

L Missaukee's County p-.. ~for an extensive and expensive 

assessment district solely against Lake owners and residents be dismissed by 

this Court. 

2. The Court issue an appropriate order spreading the cost 

of this Lake improvement over the cntire County, and 

3. Issue such additional orders t hat may be equitable under 

rhe circumstances of this case. 

Dated: January 12, 1972. 

RespeCttufiy SUbmitted, 

///_?-;C;:~ ---
K. M. Thompson, A«6rney fll' Defendants 
308 E. Front Street, Traverse City, Mich. 49684 
5. 
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ORDeR E!ST ABLISHlNCl 
NORMAL HaIGHT 8IId 
WATEII LEVEL OP LAKE. 

STATE OF MICHIGAN 

THE! Cll\aJIT CXJUIIT POll THE COUNTY UP MISSAUKEE 

In TIle Mmer d. tbe Petltloo 
d. .be Boerd d. SuperYUor. 
ot the County d. Mluaullee 
Mk:blpa. by GerrU J. Leem'r .... 
Pr_I,. Ano .... y or •• Id 
c:ow.y. to E .tIbU.h the Norm.1 
Ha\tlllIGd Water Lo .. 1 or Loloo 
MI ........ . 

At ..... 100 ot Hid coun be Id In the Court Houee In lbe 
cUy ot Lake ClIY, 011 !be 16tb d.y ot April A. D. 19.2. 

Preoeal Honorable Fred S. L.mb, Circuit Judp. 

T1IlI _ b ... "" ..... brOU&lK 011 for bearl .. uplIIlbe petition d. Gerrll J. 
l.M""r."'D. ProMcIaI,. AItorDey for tbe Coualy ot MI ••• u .... u by 
_lutlca dlNCeied, by !be Boeld orSuperYUon d. .ald CouIKY d. MI .. ...-; 
diem'" h expedte. !bat a normal betam IGd .ater 1e .. 1 be e.llbllabed by 
!be ordor of tbll Coull for Laloo Mluaulooe • body of .ater Iylll, earlrely 
wtlbID!be Coaty of ~" ••• '1Iooe. MlchillD • 

.. ..... r ... to lbe COlIn, lbat due _Ice ot !be d.y and tl ...... ot be.rlDJ uplII 
Hid patltlon bu .... n ,I .... u by 11\ ardor ot tbl. Cowl dlrecred datled tbe 
13tb d.y d. October A. D. 19.2 and by "'_ III aucb ca ... made and provlded. 

GerrU J. Lae."..._n rro.ecutlll, Atlorney for tbe County d. tbe CouIKy ot 
MI.uuIooeappearlDJ for !be PetUlooera and DO one appearl .. In oppoeltlon 10 
tbe pillion. 

Upon readl'll and III", and readlDJ lbe petilion and upon a careful cOIIalderadOll 
ot tbe Ie.tlmony IGd eYideace produced at lbe bearlDJ d. .. 111 ca ...... It appear. 10 
IIIe Coun I'" It I. III tbe Intere.t of public be.lth and tbe couerv.dOll d. !be 
n.tural relOUl'CH d. .. Id c:ow.y and Sme, that tile normal bellht and .alor level 
ot Laloo MI ... uIooe be determined and e.tabU.1Ied by an ordor of Ihll COUrt. 

Un motloo or Gerrlt J. Laem,r_ rrc-cutl .. Attorney lor lhe County or Mia ........ 
Attorney for lbe Board d. SupervlllOr. petllbner; 

It Ia ordered .nd adJudp<\ tbat tbe normal height and .aler level of •• Id 1...100 
MI .......... be and !be .ame I. hereby delermlned and eltabU.heeI to be 
VIle tbouaand two IJundred thlrtY11&ht Poiol 0. (1238.0) U.S.C.S. 

h I. further ordered !bat • certified d. tbl. Order .ball be riled In lhe otflce of the 
Reallier ot Deed. of the CounIY d. MI.HuIooe. .\flchlglD. 

CU:NTE'R~IGNED SIGNED 

M. Loulaa Wolcott 
CLERK 

Signed Fred S. l.mb 
~M'll1DGE 
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':~'" t ,. EXHIBIT B 

STATE OF MICHIGAI 

IN THE CIRCUIT COURT FOR THE COUNTY OF 11ISSAUKEE 
'. 

JOHN R. NYLAND and 
DOROTHY A. NYLAND. 
hi., wife; ANDREW KUIPERS 
and ALIDA P. KUIPERS. 
his wife; ROBERT E. 
ROWLAND. and SALLY J. 
ROWLAND, hiB wife; 
EDWARD F. WELLER. JR. 
and MARY R. WELLER. his wife, 

Plaintiffs, 

v. 

BOARD OF COMMISSIONERS OF 
THE COUNTY OF MISSAUKEE, 

Defendant. 
I 

JUDGMENT 

No. C-3Z3 

At a session of said court held in the City of 
Cadillac, County of Missaukee, State of 
Michigan, on the L2-day of April. 1971. 

PRESENT: HONORABLE 

Thi" ,laving come on to be heard upon the plamt.ifs' 

II Complaint {',r Mandamus and an Order to Show CalIse havinh been i.ssued 

thereol} and the court being fully advised in the pr~mi"'el'. 

iT IS ADJUDGED that under the provisions of ~ he 1 ,l~~ Level Act 

II an'. the Order of this court entered on April 16, 1942, pur."ua:.t to a petition 

Cilcd by tne BQard of Supervisors of the County of lo.~is8auket· that it is the 
" 

II clear and mandatory duty of the defendant to maintain the 1.",~c icvel of 

Lake Mis!'Iaukee as set forth in said Order. 

'I 
iI 
il I, 
!I 
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IT IS FURTHER ORDF.RlCD AND ADJUDGED, that the Board of 

Commissioners or the County of Miaeaukee, defendant herein. forthwith 

make adequate provision to maintain the lake level of Lake Mis!laukee 

at 1240 I •• r. 

IT 15 FURTHER ORDERED AND ADJUDGED, that the Board of 

Commiesioners of the County of Mis.aukee. defendant herein. forthwith 
I 

make adequate provia.ion to reduce the lake level of Lake Misn,ukee to 

1238 feet and that said level be maintained. 

IT 15 FURTHER ORDERED AND ADJUDGED, lhat no coa\8 b. 

awarded either party. a public question being involved. . ,. 

IT IS FUR'IHE~ ORDER~D AND AD.nf;ED 'llIAT this caU8e is con-
80lidated with files C-280 and C-292 in this Court for enforceme 
of this writ and such further proce.edin s as may be applieable • . i 

, , 

CIRCUIT JUDGE 

. , 



STATE or MICHIGAN 

IN TIIJI C IItCUIT COURT 10R ~ COUll'lY or MISSAtIKBS 

SOARJ) or COMMISSIONBRS or 
MISSAtIKBS COIlll'1'r, AND 
MISSAUItU COUll'lY ROAD COMMISSION, 

Pla1ntiffs, 

va, 

AIIIlIIlIlI RllPIlC, Otto Bel zer. 
Jay W, Pr1ce, (See &Xh1blt A 
1n original ple.dlnaa tor 
additional detendanta) 

Defendant. 

No, C 3111 

ORDaa FOR ADJO;1RNMDIT 

At a .... lon ot .ald Court held In the Court Hou .. In tha 
Cl ty of Cadillac. Wexford County. Mlot.1gan on the 13th day of 
January. 1912. A,D, 

PRKSlINT. HOIIOKABL& WILLIAM R. PBTBRSOII, 
CIRCUIT JUroR 

'l'h1a causa IuIvlng oome on to be luIard upon the motion ot 

Cheater C. Piaroa. attorney tor plaintiffs for a oontlnuance, 

NOW, ~, IT IS ORDKRBD that the said matter 18 

adjourned to January 31. 1972. A,D, at 10')0 a.m, 

Circuit Judge 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS OF 
MISSAUKEE COUNTY, AND 
MISSAUKEE COUNTY ROAD COMMISSION, 

Plalntlffs, 

vs. 

'ANDREW REPIK, Otto Blazer. 
Jay W. Prlce, (See Exhlblt A 
In original pleadings for 
addltional defendants) 

Defendants. 

No. C 347 

ORDER FOR ADJOURNMENT 

At a sesslon of sald Court held in the Court House In the 
'C1ty of Cadlllac, Wexford County, Michigan on the 31st day of 
January, 1972, A.D. 

PRESENT: HONORABLE wILLIAM R. PETERSON, 
CIRCUIT JUDGE 

This cause having come on to be heard upon the motion of 

Chester C. Pierce, attorney for plaintIffs for a continuance. 

NOW, THEREFORE, IT IS ORDERED that the sald matter Is 

adjourned to February 10, 1972, A.D. at 11:00 a.m. in the Court 

House, Clty of Lake Clty. Missaukee County, Mlchlgan. 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

II 
II, 
].,-----------------) 

BOARD OF COMMISSIONERS FOR ) 
MISSAUKEE romry AND ) 
.MISSAUXEE COUNTY ROAD COMMISSION. ) 

:1 Plaintiffs. ~ 

II -V5- l 
il ) , ) 
JOHN R. NYLAND and DOROTHY A. NYLAND. ) 
his wife; and HAROLD JACKSON and ) 
GLADYS JACKSON, his vife; on their ) 
own behalf and on behalf of others ) 
si.ilarly situated as a class, ) 

:1 ) 

il __________ De_f_en_d_an_t_s_. __ l 
Ii 

MISSAUKEE COUNTY. MICHIGAN 

FILE NO. C-347 

REPLY AND MOTION FOR 
SlMlARY JUDGMENT 

ii Plaintiffs, by their attorney, Gary C. Hoffman. Prosecuting Attorney, 
':I 
through the office of Special Counsel, Chester C~ Pierce. clai_ing the benefit 

II 
for a Notion for Su.u.ry Judgaent. and in reply to defendants' answer, -aves 

,i 
for a dbmssal of defendants I answer and IIOves for SUlllll8l"Y judgment for the 

II 
following reasons: 

d II 1. Defendants' answer has failed to state a cIai. upon which relief 

can be granted. 

2. Answering paragraph 2 of defendants' answer, plaintiffs deny that 

the original petition filed by the County Board of Supervisors was pursuant to 
.i 
the provisions of 1931 P.A. 39. MSA 11.211, but say that the said petition was 

flied pursuant to the provisions of 1939 P.A. 194. as .-ended, NSA 11.221, 

1948 CL 281.101. Subsequently, said Act was aaended by 1952 P.A. 128 and 

19.2 P.A. 
:1 

116 and finally by 1961 P.A. 146. MSA 11.300 (I) to MSA 11.300 (26). 

, , 
" if 

3. Plaintiffs .~t the defendants' allegations In paragraph 3. but I 
deny that the prorisioa. of the Statute were .andatory as then in. effect which r 

il 
portions of said Statute MSA 11.224 (Sec. 4). 1948 CL 281.104 provided. 
I 
'and .!!l proceed, as hereinafter provided, to cause to be constructed and 

'j 



II 
:1 
II 
II 

!I 
'I 
',j 

, 
,! 

maintained any dam or embankment that ~ be determined by said board to be 

,necessary for the purpose of maintaining the normal 
,I 

waters of any such lake, 8S provided in Section 2 • 

height and level of the 

Plaintiffs furtber ' 
iI 
,15tate that it waS not until the legislature adopted 1969 P.A. 175 that the 

" Statute provided the following mandatory language. "When a 
II 

court determined 
1 

lake level is established, the Board of Supervisors of the 
Ij 

county or counties inj 

whIch the waters are situated shall proceed with the necessary steps to construct 
1 -- I 
lor maintain or both sufficient dams to keep and maintain the water in the lake 
'i 

its nonnal height and leve!." K:LA 281.63, MSA 11.300 (3). 

4. Plaintiffs in reply to defendants' allegation of paragraph 4, 

admit the establishment of the 1238 level, but deny that plaintiffs' procedures 
1 

under Act 146 of the Public Acts of 1961 are invalid. 

5, 6, 7. Plaintiffs in reply to defendants' denial of allegations in 

said paragraphs wish to state that the Court will take judicial notice of the 
J' 
factors which resulted in the establishment of the original lake level of 1238 

'i 
and the Court uy in its discretion after proper hearing in accordance with the 

,I 
provisions of Act 146 of the Public Acts of 1961 alter said level if in the 

il 
public interest. 

II 8. Plaintiffs in reply to defendants' allegations in paragraph 8, 

deny the same. 
il 

9, 10. Plaintiffs replying to paragraphs 9 and 10 are in agreeaent. !I 
(j 11. Plaintiffs deny defendants' alJegations in paragraph 11, but say I 
that not only are plaintiffs performing their statutory duty under the provisions 

:I , 
of 1961 P.A. 146 but also under a portion of a Court Order signed by the 
I 
Honorable Eha H. Papp and attached to this reply as EXHIBIT "0," which 
1 

provided that the Board of Co.aiuioners Hare to ellPloy two extra title seard!. 
I 
individuals to expedite the foning of the special assess.,nt district~" 

WHEREFORE. Plaintiffs respectfully request that this Coun deny the 

prayer of Defendants and grant Plaintiffs Motion for .su..ary Judpent. 

REPLY TO DEPENDAlITS' AFFIRIIATIYE DEPENSES 

1. Plaintiffs adll1t that defendants are property owners Oft Lake 

Missaukee but deny that defendants are threatened in this action with shable 
! 

assess .. nts or taXes. 

-2-



2. Plaintiffs deny the allegations of defendants' paragraph 2, and 

for definite reply refer to plaintiffs' reply conained in paragraph 3 of 
'I 
l'i,IPlaintiffS' reply to defendants' answer. 

3. Plaintiffs admit that during the period fro. 1942 the County had 

not taken steps for compliance with said order. but deny that the present 
!I 
,officials were fully cognizant of the existence of the 1942 order and further 

,I 
answering defendants' allegations. plaintiffs plead that defendants were guilty i 
I 
of latches. Defendants failed to pursue their claim or right at the proper 

,I 
time, and such inaction from 1942 to pursue their statutory remedies should , ., 
effectively bar 

,j 
require1llents. 

il 
H 

their dilatory actions after the County is pursuing the statuto

r 
the same. 

il 
il 

4. 

5. 

6. 

Plaintiffs in reply to defendants' allegations in paragraph 4 

Plaintiffs deny the allegations of defendants' paragraph S. 

deny 

I Plaintiffs deny the allegations of defendants in paragraph 6. 
[I 
Ii 7. Plaintiffs deny the failure of persuasion and discussion and in 

support of that denial state that the County was engaging engineers for reports 
:1 
to correct the situation when 

II 
deny that aU property owners 

:I 

the Complaint No. C·280 W35 filed. Plaintiffs 

did not receive relief until early 1971~ but 

that only a lIinority of property owners were affected. 

il 
II 
:1 

8. 

9. 

Plaintiffs admit the defendants' allegations in paragraph 8. 

Plaintiffs admit the defendants' allegations in paragraph 9. 
II 
!I 
:I 

10. Plaintiffs deny the defendants' allegations that there were not in
l 

existence provisions for spe~ial asseSs.ents under 1939 P.A. 194, MSA 11.221, 
II 

but spedfically state that the title provided in part. n to authorize the 
!I 
~aising of aoney by taxation and by special assossaents for the purposes of 

this act." Plaintiffs further state that special assessaents were levied at 

that ti_o on private lakes. Plaintiffs further deny defendants' allegations 
I 

i~h.t 1939 P.A. 194.u suppl ... en~ed by Act 319 of 1941, but that 1939 P.A. 194 I 
under which Judge Laab acted wa ..... ded by 1952 P.A. 128 and 1952 P.A. 116 .. d I' 

finally by 1961 P.A. 146. 

! 

·3-



I Ii 
~ 
il 
'II , 

! 
1961 

I 

il "Act 

I, Lamb I, 
" 

Plaintiffs further replying to defendants' paragraph 10 say that 

P.A. 146, MetA 281.86, MSA 11.300 (26) provides in part as follows: 

194 of the Public Acts of 1939, as am~ndedJ (the Act under which Judge 

acted) being Sections 281.101 to 281.12~ of the Compiled Laws of 1948, 

! are hereby repealed, except that actions and petitions to establish and maintain 
ii 
, an inland lake level now in process !!!l. be concluded under those acts or 

Ii 
I c01lllDenced under this act. This act is again discretionary with the Board of 
'I 

: Supervisors who have chosen to act under the present statute. 

11. Plaintiffs deny defendants' allegation in paragraph 11, but aUeg 

,that the facts are that it was a low lake level that was the problea. 
i I! 12. Plaintiffs deny defendants' allegations in paragraph. 12~ but in 
II 
, reply say that the special assessment is made pursuant to today's statute as 
',I 
:well as providing a method to maintain and protect the installation for its 

" I future life. 

Ii 
I' 
:1 

13. Plaintiffs deny defendants' allegations in paragraph 13~ but in 

" reply say that statutes have prospective operation and the act relied on by 
Ii 
plaintiffs not in existence has no application whatsoever to the present 

II 
situation. Plaintiffs' latches bar any application of the statute and the 

:1 
statute is discretionary with the Board of Supervisors. 

il 
, 14 
II 

14. Plaintiffs deny the defendants' allegations contained in paragrap, 

and hope that the Court takes judicial notice of the Water Resources Exhibit 

I, in File C-280 which attests that Lake Missaukee level of 1238 was not exceeded 
:1 
until Decewber 1945 and early 1946 and stayed substantially below level until 

,I e statute 
, 1952 her answering said paragraph/provides 8$ follows: tfThe"-!ttooe<lIirr 

for repairs~ ma ... ,"_",a",nce, reconstruction~relocatin 
;1 
lake level projects establishe s act or rior 

, 

arging or altering of 

acts in excess of 

$500.00 shall ~ same as that a normal lake level as 

set lonh~rn-this act, 1961 P.A. 146 Sec. 2S, }t:LA 281.25, "'SA 1 • 5 • 
...=-

:1 

I 
I 

:1 

" 

I 
1 

IT IS THeREFORE Plaintiffs' prayer that: 

1. That the _tion for s~a1'Y judgaent be granted plaintiffs 

the defendants. 

-4-



Ii 
il 
I 

I 
([ 2. The Court confirm and consider the special assessment district 

,boundaries and review the description of lands within the special assess.ent 
Ii 
district. 

!I 3. Th. Court deny the relief prayed for by the defendants in 

paragraph 1. 2, 3 of their prayer. , 
" 

II 
II 
Ii 
I 
I 

I 
II 
il 
II 
, Business address: 
'I 3130 Cas1Iere 
1 HamtrBJIck. Michigan 
I Phone TW. 10492 
II 
d 

48212 

,Dated: January 31, 1972 
Ii 
II 
I , 

I 

BOARD OF COMMISSIONERS Of 
COUNTY OF MISSAUKEE 
MISSAUKEE COUNTY ROAD COMMISSION 

GARY C. HOFFMAN 
PROSEaJTING ATIORNEY 

-5-
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" -, 

STATE OP MIOlIGAH 

CIROJIT COURT FOR TIlIl COlJNl'Y OP MISSAUKEll 

HAROLD JACXSON AND GLADYS JAC~SON, 
On thoir awn behalf ,nd on behalf 
of all othe ... im1larily situatod 
u • el .... 

P laintii'f •• 

BOARD OP COMMISSIONERS for 
IIlssaulto. County and MISSAUXEE 
~TI ROAD ~IlSSION, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

KENNETH E. wrz, RUI'II C. wrz, ROY ) 
WL~'TE!\llOWD, HELEN WINTE!\llOWD, ) 
on their""" behalf and on behalf of all ) 
othor penon. similarily Jituated .. • ) 
dos., ) 

) 
Plaintiff" ) 

) 
) 

-va- ) 
) 
) 

BOARD OP COMMISSIONERS FOR MISSAIl1:EE ) 
COONI'Y AND MISSUAI:EE COONI'Y ROAD ) 
COMMISSION, } 

} 
Dlf81ldant.. ) 

ORD5 R 

Pl1. No. C-280 

pu. No. C-292 

At & sos.sioa of said Court held in the Courthouse 
in the City of COOillac 1n Wexford County, Ilichi.an 
on the 17th dey of Aur,ust, A.D. 1970. 

PRESf.IIT: 11ONOlWlLE ~LZA H. PAPP, Actina Circuit Jud •• 

Thb cause havina b •• n brought on for h •• ring "POD the pl .. .l1n;;s 1n 

.dd cause, th. abo" partie. bGlng represented by their respc«:lvo attoroeya 

11\ thb Court.,. and t.he Court hanna held pre-trial procoedin,;s in the above 

11 two wattars and havina: held a pre .. tri.11 hearing, th.i. Court boins CO;:TJ.::'!1t 

:I 
II .act that correcti ... action wst b. tak.n horol>y orde .. tho {ollo·dr." 

I! 
II 

, 



/ 
NOW, THEREFORE, IT IS ORDERED that the Court hereby lifts the 

restraining order in the Filo No. C-292 and orders tho ORDER TO Show CAUSe 

to be dismissed against said defendants. 

THE COURT FURTlillR ORDERS that both of tho co .. rt matters C-280 and 

File No. C-292 are h~reby consolidated. 

The Court having been advised that a possible nuisance is being 

created through tho temporary installation of the pumping equipment in the 

attempt to lowor the lovel of Lake Missaukeo to approximately 1238 foet pendin~ 

the final design and installation of the permanent structure for this purpose, I 
hereby orders the meter box be lowered as to not interior with tho view of 

plaintiffs Kenneth E. Lutz and Ruth C. Lutz, and that insulation be provided. 

around said pumping equipment to contrcl the noiae and, if need be. In the 

temporary pumping. 

The defendants are hereby authroized to straighten the channel in 

oTder to permit said pumping by gravity means. 

TIlE COURT FURTIlER ORDERS that the temporary engine.ring design plan i 
pru-ented to this Court by the engineers on behalf of the Board of COtlaisslone 

for }.ussaukeo County and :.u.ssuakeo COWlty Road Commission is hereby tentatiVel 

approved and the preparation of the final plan over a parcel of ;>ropcrty 

known as Helms properties is bereby authorized and said defendants are 

authorized to proceed with final construction plans. 

THE COURT FURTHER ORDERS that plaintiffs represented by their attorney 

in file No. C-292 are to select ODO appraiser to appriaso the value of the 

permanent and temporary construction easements needed by said de fondants ovor 

their respective parceb ot land and that the defendants are to solect one 

appraber for thb purpose and attempt to resolve the value of the easemonts 

needed ovar the said pl~lntiffl lands in this matter. 

l nm COURT' :tJRnIER ORDERS' 'that the defendants .are to ocploy two ~xtra 

I It1. s.arch individuals to expedite the forming of th. s~cial as$.ss~cnt 

I district for tho purpolOS of building a ponwumt installation lIhich shall sot 

tho lako lovol at approJdl;iatoly 1238 toot. 

-2-
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IT IS FURTHER ORDERED that tho pllr:lping is to continuo tWBnty~four 

hours around the clock each and ovary day in order to lowor the lake level 

prior to winter setting in. 

THE COURT FURTHER ORDEnED that the projoct dato for completion 

which w." sJt *-AU8llijt).., 1970, i~ he4Gby extende~ to a reason~le time ..... 
'7t~ -4e-CZ/ 7'4.a«) 0·CAU // /~ 7/ a·L-'--<Ct' 

that the defendants are to report to this Court at loast once evory thirty 

days as to their progress to build the permanent installation in order to 

accomplish tho setting of the lake lovel and that the Court hereby ordora 

that all parties have an open channel of communication between each other in 

order to proceed with tho pemanent improvement as expeditiously as posSible 

and IT IS FURTHER ORDERED that this Court continuo jurisdiction ovor all partie. 

until its further orders. 

No costs assoslod, a ~pwlic issue being involved. 

Approved as to form: 

~:ttf~<X'd ~terc.~ 
Attorney r defendants 

and 

I 
eodore E. Hughes 

Attorney for Kenneth E. Lutz, 
Ruth C. Lutz, Roy Wintorrowd, 
Holen Winterrowd, plaintiffs. 

I 

il 
-3-



STATE 
IN THE CIRCUIT COURT 

T, 

: 
~~/O -/ rj."l 

BOARD OF COMMISS lONERS OF MISSAUREE 
COUNTY, AND MISSAUKEE COUNTY ROAD 

Ii COMMISSION, 

II Plaintiffs, 
,I 

" I' 
I 

I 

II 

Ii 
I 
i 

,I 
II 
II 
II 
Ii 
II 

II 
'I 
II 
,1 

I II 
,1 

II 
it 
I' :j 
!! 
II' i 
" ~ , 
r! 
11 

il 
li 

" i' 

VB 

ANDREW REPIK, OTTO BALZER, JAy W .. 
PRICE, (See Exhibit A for Additional 
Defendants), 

Defendants .. 

ANSWER 

No. C347 

Now comes NORMAN V. LINCOLN. by his attorney, James c. 

Thompson. and for his answer to Plaintiff's Complaint, says: 

1. As to paragraph 1, he neither admits nor denies 

the same. 

2. As to paragraph 2, he admits the same .. 

3. As to paragraph 3, he neither admits nor denies .. 

4. As to paragraph 4, he neither admits nor denies .. 

5. As to paragraph 5, he admits the same and defendant 

fUrther shows that it would likewise be a detriment to the wel-

fare and safety of all persons and political subdivisions which i 
I , 

are benefited by the establishment of a lake level, and that the; 

district should include the entire county of Missaukee. 

6. As to paragraph 6, he admits the same and further 

shows that the entire county of Missaukee is benefited by the 

value of said improvements. 

7. As to paragraph 7. it is admitted and defendant 

further shows that the entire county of Missaukee would suffer 

irreparable damages. 

8. As to paragraph 8, defendant neither admits nor 

denies the same. 



ii 
II 
i 
I. , 

I 
II 
II 
II 
il 
'I 
I' 
II 

9. As to paragraph 9~ defendant admits the same. 

denies the same .. 

10. As to paragraph 10, defendant neither admits nor 

WHEREFORE, DEFENDANT PRAYS: 

i 
I 
II 
i' 

Ii 
II 
" 

1. That this court order that the boundary of the 

aukee. 

special assessment district include the entire County of Miss-

i' 
il 

II 
II 
I 
I 
I , 
I 

II 
II 
Ii 
II 
" 
Ii ,I 

Ii 
II ,I 
II 
il 
'I Ii 
Ii 
jI 
" 

II 
" 

Ii 
" 

II 
'I Ii 
'i :! 
!; 
!; 
" , 

. ";' .. .;; 
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CHESTER C. PIERCE 
ATrORN£V AT ('AW 

Rl!GARDING: 

BOARD OF COMMISSIONERS OF 
MISSAUKEE COUNTY, AND 
MISSAUK&E COUNTY ROAD COMMISSION, 

Plalnt1ffs, 

vs. 

ANDREW REPIK, Otto Balzer, 
Jay W. Pr1ce, (See Exh1blt A 
Cor Add1tlonal Defendants.) 

Defendants 

No. C-347 

PLEASE BE ADVISED THAT THE ABOVE MATTER WHICH HAS BEEN 

SCHEDUL&D TO BE HEARD ON JANUARY 31, 1972 AT 10: 30 BY 

THE HON. JUDGE WILLIAM R. PETERSON WILL BE ADJOUiUlED 

UNTIL FEBRUARY 10 AT 11 :00 A.M. IN THE COURT HOUSE IN 

THII CITY OF LAKE CITY, MISSAIlKEE COUllT"f, MICHIGAN. AT 

WHICH TIME AND PLACE THE MA'l'TER .ILL BE HIIARD. 

Respectfully yours, 

/ / i.d, t.(.~~ ~ 
6&sTER C. PIERC~ 
Attorney at La .. 



STAlE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MlSSAUKEE 

BOARD OF COMMISSIONERS 
FOR MISSAUKEE CUJNTY AND 
MISSAUKEE COUNTY ROAD Cm.1MISSION 

Plaintiffs 

VB. 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, HIS WIFE: AND HAROLD 
JACKSON and GLADYS jAC1(SON, his 
wife; on their own behalf and on behalf 
of otlcrs Similarly situated as a class 

Defendants 

----------------------~! 

ORDER 
File No. C-347. 

-vi At a session of said Court on tbe 3 - day of March, 1972. 

Present: HONORABLE WILLIAM R. PETERSON, Circuit judge. 

The Court having heard and rendered an opinion on chis matter on 
the 10th day of February, 1972, and this matter having been brought on for hearing 
upon the pleadings filed in said cause, and the parties being present in Court and 
the Court having heard tbe arguments by their respective attorneys, and the Court 
having found that the level of Lake Missaukee was established in 1942; that such 
finding was not appealed and it is res adjudicata; and that proceedings in case 
280 and 323 in this Cour t were based upon that deCision and were not new proceedings 
respecting the lake level of Lake Missaukee; it is the opinion of the ColC t that com­
plainants' may not establish a special assessment district pursuant to Act 146 of 
1961 as amended by Act 175 of 1969 (M. S. A. 11. 300 et sub. ) to impose special 
assessments upon the property of riparian owners on Lake Missaukee, inasmuch as 
such properry owners' rights were established under the 1942 judgment of this Court; 
and the Court OJncurs with the position of defendant property owners, that the rights 
of the respective parties were fixed under the Act applicable to the Court proceedings 
held in 1942; that therc is no basis at this time for plaintiffs to establish a special 
assessment district and chat the expenses of the County and the Road Commission 
in complying with the COUrt s 1942 lake level order must be borne from the general 
revenues of the County rather than assessed again; t the riparian owners on Lake 
Missaukee, aoo accordingly, 

IT IS ORDERED, that the complaint of the plaintiffs be dis­
missed without costs, a public issue being involved .. 

1972. U~~ 
Wilham R. peterson, Circuit jUdge. 

1. 



Approved as to form: 

K. Tompson 
Attorney for Defendants 

2. 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR MlSSAUKEE 
COUNTY and MISSAUKEE COUNTY ROAD 
COMMISSION, 

Plaintiffs~ 

-V8-

File No. C-347 

'.= JOHN R. NYLAND and DOROTHY A. NYLAND, 
his wife; and HAROLD JACKSON and GLADYS 

~ JACKSON, his wife; on their own behalf and on 
~ 
2 

~ 

behalf of others Similarly situated as a class, 

Defendants. 

NOTICE OF FILING CLAIM OF APPEAL 
AND PAYMENT OF FEES 

Kenneth E. Thompson, Esq. 
308 East Front Street 
Traverse City, Michigan 49684 

James C. Thompson, Esq. 
Sahlin &: Thompson 
Kilme r Building 
Reed City, Michigan 49677 

PLEASE TAKE NOTICE that plaintiffs in the within cause filed the 

! attached Claim of Appeal with the Court of Appeals and the Missaukee County 

I Circuit Court and that plaintiffs have paid the entry and appeal fees required 

~ by the Michigan Court Rules. , 
~ 
2 

March~, 1912. 

Attorney for Plaintiffs 
3130 Casmere 
Hamtramck, Michigan 48212 

Of Counsel 
2500 Detroit Bank &; T ruat Building 
Detroit, Michigan 48226 

D..ntT .. cmc-Jil CC~r~ 
iI1H JUDICIM. D:STRIGT 
WlSSAUm COUN"TY. MJrHKl'lIN 



STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

BOARD OF COMMISSIONERS FOR MISSAUKEE 
COUNTY aDd MISSAUKEE COUNTY ROAD 
COMMISSION, 

Plaintiffa .. IIppeDanb. 

"'VI· 

Court of~ppeah 
Docket No. ___ _ 

Mluauke. Clreult 
Court No. C·347 

: JOHN R. NYLAND aDd DOROTHY A. NYLAND, 
; hi. wife, aDd HAROLD JACKSON and GLADYS 
! JACKSON, hi. wil.; on their oWD behalf and OD. 
~ behalf of other. 8Imllarly lituated .a a cIa •• , 

Del.Ddant .... App.n •••• 

CLAIM OF APPEAL 

NOW COME the BOARD OF COMMISSIONERS FOR MISSAUKEE 

I COUNTY aDd the MISSAUKEE COUNTY ROAD COMMISSION, plalntlff.-appeUant 

~ by their ~ttorney Cheetor C. Pleree, and Miller, Canfield. Paddoek and Stone, 
:i 
~ 01 coun •• l. a.a4 claim aD appeal from the attached Order entered March 3, 19n 
• z • i III the CIrc:u1t Court for the Co~ of MI.aauke. by the Honorable Wlll1am R. 

; Peter.on, Jud,. of .aid Court. 

f 
i 
i 

Dat.lI. Marc:b 20. un. 

Cheeto r C. pI; 
Attorney lor PlaIDtIff.·Appellant. 
3130 Caamere 
Hamtramc:k. Michl .. " 48212 

MW.r, C;anll.1d. Paddock aDd StoM 
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STAlE OF MICHIGAN 

IN THE CIROJIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS 
FOR MISSAUKEE CruNTY AND 

"MISSAUKEE COUNTY ROAD COMMISSION 
Plaintiffs 

vs. 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, HIS WIFE: AND HAROW 
JACKSON and GLADYS JACKSON, his 
wife; on their own behalf and on behalf 
of others similarly situated as a class 

Defendants 

, 
ORDER 
File No. C-347. 

0" 

/ 

Present: 

At a session of said Court on the 3-:J day of March, 1972. 

HONORABLE WILLIAM R. PETERSON, Circuit Judge. 

The Court having heard and rendered an opinion on this matter on 
the 10th day of February, 1972, and this matter having been brought on for hearing 
upon the pleadings filed in said cause, and the parties being present in Court and 
the Court having heard the arguments by their respective attorneys, and the Court 
having found that the level of Lake Missaukee was established in 1942; that such 
finding was not appealed and it is res adjudicata; and that proceedings in case 
280 and 323 in this Cour t were based upon that decision and were not new proceedings 
respecting the lake level of Lake Missaukee; it is the opinion of the Coll" t that com­
plainants' may not establish a special assessment district pursuant to Act 146 of 
1961 as amended by Act 175 of 1969 (M.S.A. 11.300 et sub.) to impose special 
assessments upon the property of riparian owners on Lake Missaukee, inasmuch as' 
such property owners' rights were established under the 1942 judgment of this Court; 
and the Court concurs with the position of defendant property owners, that the rights 
of the respective parties were fixed under the Act applicable to the Court proceedings 
held In 1942; that there is no basis at this time for plaintiffs to establish a special 
assessment district and that the expenses of the County and the Road Commission 
in complying with the Court s 1942 lake level order must be borne from the general 
revenues of the County rather than assessed agaim t the riparian owners on Lake . 
Mlssaukee, ~nd accordingly, ' . 

IT IS ORDERED, that the complaint of the plaintiffs be dis­
missed without costs, a public Issue being involved. 

Dated: H.~,h -go " " " " " • " 1972. 

. ': 

r. ... ~. ,., .. 

U~o .. ~·" 
WillIam R. Peterson, Cl~cuit Judge • 

I. 

(L!;;'£' c· ':".J C("" • 

~ciU 1 •. i"~: ..... ii\1. D:.~Th:CT 
WlSSAUD:E COUU"fY. MlOIIC: 

, 



-. -

. ~ .. r 

Approved as to form: 
} , .. 

\ • 

ester lerCe ,«;".m".. . 
K:E.TOm~~ 

. ~. 

Attorney for Defendants 

." 
.. ~ -

/ 

.. , . ~., .. 
" .• ! .' . 

-. 

2. 



STJlTE OF MICHIGAN 

IN THE COURT OF APPZALS 

DOARD OF COM~llSSIO:-.lc.ns FOIl. M15SJlUKEE 
COUNTY and MESAUKZ£ COU~lTY ROAD 
COMMISSION, 

Plaintiffs •• 'ppellanto, 

-v.· 

: JOHN R. NYLf\~U' O1nd DC~OTHY A. NYLAND. 
i his ~iifc, ;\nd HAROLD .:.AC:~O:·l and GLADYS 
i Jt.Cl";.SO:-.t, 1110 wlfo; on their m;rn. behalf and on 
! beh:ll! of othC'S almUarly situated 3. a clasa. 

DCCenclante.Pppclle .... 

; 

! 
i PRCD>" OF S"'RVICr; 

I State of }.Uehlgsn 
• 
I .s. 
: County of VI" nyu 

Court of l.ppealo 
Dockclt No. ___ _ 

MiI.nukee Ctreuit 
Court :':0. C ... 3.J.1 

t.f 
JULt:: M. Dl:AUPRr:, being duly awom, deposes a1ld uys thcl; on 

I i tho 20th cay of March, t. D. 1912, .he so..".,d cople. of the Claim of "!'Peal 

! :lnd :~ottco 01 FlUng Chim cf Ippe~ and Payment of r'cca upon,the loUowlngt 

I 
! 
! • 

Kenneth E. Thomp-oon. Esq. 
30B rast Front :-::treot 
Tnverco City. 1.lIehlgnD 4?684 

J &me'S C. ThoJl't!'>scm. 
S.wlln " T~80D 
Kilmer Euilding 
R,ecJ City. Michi~all 

l:'aq. 

49677 

by maUlnS copies thereof In sealed envelope. plainly addre .. ed to them .. 

above. with postage lully prepaid there .. ", IlDd dopo.ltlng said ... aled envelop •• 

IQ the Unlted ;;t~t ... null <le?oaltory located In the Detroit Bank I.e T._ Dulldlng. 

Detroit, Michie_ 

Further deponeM layeth .net. 

~"l1b.crl~d and 1WOr.J. to bctore me 
1hI. 20th cay ot March, 1'. D. 197% 

Janet Dive.so 
::ota'7 Pu!>llc. W"yno County,I..Ichlg ... 
My commi •• ion ,"",,,ir08. ."z9·7Z 

V Julie M. Be.up •• 



STATF. OJ'MlCIUOAN 

IN THE COURT OJ' APPI!:ALS 

1lOAJU) OJ' COMMISSIONERS FOR MISSA UKE:J!: 
COt1NT1' &lid Ml5SAUKEE COUNTY ROAD 
COMMISSION, 

PlalalIUa-AppeU_. 

-"1· 

Co .. rt of Appeal. 
Docket No. __ _ 

MI ....... Cll'ClIlt 
Court No. C-,.? 

: 10HN 11. NYLAND &lid DOROTHY A. NYLAND. 
! hi. wile, &lid HAROLD JACKSON &lid GLADYS 
i 1 ACJ(SON. hi. wile; 011 lII.b own beIIaU .IIIS OD 

i hehalf of oilier •• lmIlady .1_ ••• clu •• 
i 

I 
NOTlCl!: OJ' Hl!:AIlINCl 

THE CLERK OJ' THE COURT OJ' APPEALS 

SIR. 

Ple ... plaeo Appou-.' Mottoa to COIIoolidate for Parpa .. af 

l Docket of tbIo Court for heart., oa T ... ...,. March ZI. 1912. S ... I_ of •• 14 
I 
: Cout, IIeJd la Detroit. MlehI ..... 

I 

0..... March 10. 1912. 

--',,,",,,--- -, '. ~ ,~.,., ~ 

hUtftC: Plore. ~ 
ft 110...." for PlaIDtUf.- ,. ppoU ..... 
'UIIC ........ ,.. 
H_ .......... MlclIlpa 48211 

By~~~~~~~~~4~"V~y~~--
CharI •• L. Bli.lollh. 

OfC_Hl 
Z500 DetroIt BUlk. hut uIllII., 
Detroit. MlclIlpa 48ZZ6 
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STATE OF MICHIOAN 

IN THE COUl1.T OF JlPPEALS 

BOAJU) OF COMMISSIONERS FOR MlSSAUKEE 
COUNTY aDO! MIS5AUKE£ COUNTY ROAD 
COMMlSSION. 

PI.lnliU.-App.UaIll •• 

........ 

Co_ of JI_al. OocItftNo. __ _ 

MI ....... Clrcui' 
JOHN R. NYLAND ud DOROTHY A. NYLAND. 

= 1010 ""tel .Dd HAll.OLD JACKSON and OLADYS 
! JACKSON. Id. orIIe; .... tIl.b ...... behaU .Dd .. 
! beIlaIt aC atIlero similarly .ltutM &0 • cl .... 

C ....... No. C-U? 

~ • 

i 
~ 
~ • ~ 
• · • ; 

I 
! 

MOTION TO CONSOLIDATE 

FOR PUllP08E OJ' HEARINO ON M!:1lITS 

AND J'OR DETEIUoUNATION OJ' PARTIES ENTITLED TO NOTICE 

NOW COM!:'" BOARD OJ' COMMISSIONERS FOR MlSSA1llU:E 

: COUNTY aDO! ... MlSSA 'UKl!:E COUNTY ROAD COMMISSION. plalnlia.-oppe 

i 
~ .... 10. lor ... 1. _....., Cbe_. C. PI ...... Dd Mm. •• c.na.y. P ......... 1c aDO! 

I s __ • of co_oJ. aDd. pv._ to R .... 801.' 01 ... c ... ral Covl R •• of 
t 
~ 1963. _ .1. C_ to co ... o1UIoto tile CIrcuit caut m. ... Iall,. _ (I) ... 
~ 

~ 0 ... , _ .... Api'll 16. 1942 10 •• Cl_' C_ I", ... C-,. 01 MI ....... 
; 
i lor'" H_rabIe Fnod S. Lamb. ]""" of AU C_. (u) tile mallo_ of HarvU 

.\miIa", ........... ,,100 •• plalllllU. y. Bo ... aC C_ •• ~,. 'Dr 

MI ......... CI1I'C1IIt Caut No. c-zao •• aot (lU) ........... of Jolla R. NJlaDd'" 

at WI ........ ddt ....... MI ......... CIII'C1IIt C_ No. C-D3 ..... to ........ .. 

tbat _ ..... pa ... lo ....... It'" 10 _ 10 ..... • ..-odi .... .......... tIla .. 

-1-



.......... d.feo4uto III'" Notice 01 Fill", Clalm of App.al and Paynwnl 

of r ... mod....... PWntiffe and AppeU" •• !Iow thI. Court •• follow •• 

I. Tile o,.u ..... rod Ma .... 1a 3. 1972. lD tho Cl,cuit Coort fo, 

... Coonly of MI .......... 'rom whlola tIao 1_ appeal I. tak .... _ontol ... 

dotormlaMIoo tIaot th ••• Id 0 ... , _rod ".prU 16. 1942 In tile Circuit Coort 

II, tile Coonly of MI ............. tile 1"000041 .... laad Ia ..... Id _I' 
doebtocl •• MI ... ok .. Circuit Coort No. C·280 aad III'" •• Id _, . 

~ doeUtod •• MI ....... Circuit Court No. C·323, fbr .... d_,mlDo tIao rlllIt. 
; 
i 
¥ of ploiatl •• aad appeUant. to .otabllola • _Ial ..... .- dlatrlat po,_ 
~ i to Act 146 of Public Aat •• 1961 ••• amaaded bJ .. at 175 of PoblIe Aat •• 19". to 
o 
§ I..,.... .. _Ial •••••• _nt. upon tile ,lpari.n _1'. 08 Lake MI ............ 
l 
; eon.o1Watt08 .... __ of'" Circuit Co_ m •• ratatlac to tho .aId 0"', 
~ 
• i-I''' "'prU 16. 1942 and tIM .... proc • ..u",. docUtod .. MI ....... Circuit , 
! Court No •• C-280 .... C-32S I ......... ...,. to odeqoalla collll •• ratloll 01 tIM I ..... 
! 

~ ooqht to lie ral.ed Ia tIM I ..... appeal. 

I 
~ 

2. 

1_" ...... partl •• do' fant ...... nod with DOtiC. lD tIM Circuit Co_ 

: 2 proeood ..... from wfaIcIa thl. appeal I. tok-. 

~ WHEllEFOaE. plolnlur ..... opp.".nt. pra., ..... till. Co_ c08oolld. 
g 
i tile CI_t Coart 810. ratat .... to (I) tile 0"', ..... red ... prU 16. 1942 III tile 

II Clrcatt Coart fo, ... Coonly of MI ••• ok .. bJ tho HOI>O •• Ia1. Fred S. Lamb. 

I ..... of oaId Coart. (Ill tile matter of Harold Jackoo .. and 01...,. J .. U_ 

00 ... b -.. bolaalf .... OD IIoIaall 0' aU ohro .\mIlad., .1 __ •••• clo ... 

pl ....... ~. Board of C.-•• I_,. for MI ........ C..-y .... MI ........ 

C"",,*, R .... C.-....... dofeadant •• MI ... ok .. Circuit Coart !'Io. C-280. 

and (III) tIM _ ..... of ,! oIaa Il. NJlaad aad Oorntlar ". Ny toad. at at. pllliDtlff. 

I y. Boo ... 01 C_.01_ ... of tIM COonly of MI ........... feadant. MI ........ 

-z-



I CIH1Ilt C_ No. C.US ....... further. !bat tbl. Com determl ... !bat lID ..u..r 

partie ...... 11111<1 to ""'Ic. In th .... proc • ..u.., •• othIr thon tho ............ 

..,. ....... I" .... Notlc. of I'm,. Glalm 01 'ppad ..... Pay ...... 01 F ••• filed 

..... ID. 

:dJ'~ 
OIC ......... 
2500 Detroit auk r. TAd u..u.u,. 
Detroit. Mlclatpn 48226 



S TAT E o F ~IICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR MISSAUKEE 
COUNTY ~ MISSAUKEE COUNTY ROAD COMMISSION, 

Plainti ffs. 

-vs- File No. C-347 

,I .JOHN R. NYLAND. ET AL, 

I 
': " 

,I , 

Defendants. 

__________________________ ~I 

PRETRIAL 

ATTORNEYS: 

ACTION: 

S TAT E MEN T 

Chester C. Pierce. Esq. 

Attorney at Law 

3130 Casmere 

Hamtramck. Michigan 48212 

For the Plaintiffs. 

Kenneth E. Thompson, Esq. 

Attorney at Law 

308 E. Front Street 

Traverse City. Michigan 49684 

For Defendant Nyland. 

Suit to establish lake level and to 

create special ass~ssment district 

for the payment of costs of lake 

level control. i 

Notice is to be prepared under the I 
Act. with copy to be furnished prior ,I 

to publication to the prosecutinl 
I 

attorney and to all counsel appearing~ 



'i 
" 

:! ,. 
ii 
I 

'I 
" 

PARTIES: 

H ISSUES: 
:1 
" , ., 

" " 

such notice to be prepared by counsel 

for the Board of Road Commissioners. 

It is contemplated that as to the 

special assessment district that clai 

may be made, that there are benefits 

to the entire drainage district and 

notice should be prepared accordingly. 

Because of the possibility of deter~ 

mination that part of the expense 

should be paid from the County general 

fund, it is the opinion of the Court 

that notice of all proceedings should 

be served upon the prosecuting 

of the County as distinguished 

counsel retained by the Road 

Commissioners. 

Issues will or may exist as to: {ll 

lake level, it being understood that 

the Board of Comwissioners will 

recommend a fluctuating level ac~ord-

ing to the season of the year; (2) as 

to the establishment of a special 

assessment district, as to which the 

follOWing questions will or may be 

raised: (a) the determination of the 

rights~ benefits and detriments to j' 
individual property owners surroundin 

Lake Missaukee; (b) determination of 

rights, benefits and detriments to 

other property in the general area, 

-2-



including the drainage district; (el 

.1 
determination of the extent to which 

the expense should be borne by the 

general fund of the County. 

MOTIONS: Any motions that are to be filed by 

counsel are to be filed within 10 days 

from date. 

TRIAL BRIEFS: As to any questions to be raised at 

hearing, trial briefs are to be filed 

at least 10 days prior to the hearing 

date. 

TRIAL: The matter will be scheduled for 
.l 

April 4, 1974, at 10:00 8.m. 

DATED: November 20. 1973. 

w-o .GQ 
WILLIAM R. PETERSON, CIrcuit Ju ge 

-3-



S TAT E 0 F M I CHI G A N 

IN THE CIRCUIT COURT FOR THE COUNTY OF ~IISSAUKEE 

BOARD OF COIfotISSIONERS FOR MISSAUKEE 
COUNTY & MISSAUKEE COUNTY ROAD COMMISSION, 

Plaintiffs. 

-vs- File No. C-341 

JOHN R. NYLAND, ET AL, 

Defendants. 

____________________________ ~I 

FINAL PRETRIAL STATEMENT 

ATTORNEYS: Chester C. Pierce. Esq. 

Attorney at Law 

3130 Casmere 

Hamtramck, Michigan 48212 

For the Plaintiffs, 

Kenneth E. Thompson, Esq. 

Attorney at Law 

308 E. Front Street 

Traverse City. Michigan 49684 

For Defendant Nyland. 

James C. Thompson, Esq. 

Attorney at Law 

Kilmer Bldg. 

. FlL"f'\.,.-=3~·_.)_cf_c:77-
Reed City. Michigan 49677 

For Defendants. 

and 

Russell E. Prins, Esq. 

Assistant Attorney General 

Law Bldg. 



:; , , 

!j 
.i 

FACTS: 

ISSUES: 

EXHIBITS: 

Lansing, Michigan 48902 

For the State of Michigan. 
not appearing at pretrial. 

See pretrial statement of November 20, 1973' 

At pretrial, the petitioners indicate that 

they will proceed on the drainage basin 

theory pursuant to the published notice 

and map herein, from which there will be 

only small technical changes. 

It is also noted that the range of lake 

level to be sought by petitioners will be 

from 1237 feet above sea level to l238.S 

(instead of 1238.0) feet above sea level. 

Petitioners offered the following exhibits 

for identification, which it is agreed may 

be received without objection. 

Px 1 - Letter of March 12, 1974, froll 

Bruce Reynolds, Chief, Environmental Health 

Section of District Health Department No. 
! 

I, to Chester Pierce. counsel for petitionel' 

Px 2 - Letter t? the Court of March 12, 

1974, from William J. Henry of the South I 

Missaukoe Association (property owners). 

Px 3 - Copy of the minutes of the Lake 

Level Board Meeting of February 23, 1974. 

adopting the amended special assess.ent 

district presented by its engineers and 

confir.ing the special aS58ss.ent district 

-2-



I , 

I 

. i 
! 

:1 

ASSESSMEtIT : 

TRIAL: 

DATED: March 22, 1974. 

notices, which minutes are certified by 

clerk David C. Hejnal. 

Px 4 - Minutes of the Missaukee Board of 

County Commissioners meeting of October 27, 

1911, authorizing the petition herein and 

certified by County Clerk Don Molitor. 

Petitioners indicate that they will proposej 

a sharing of the expense involved by variou~ 

public corporations with the property 

owners and proposing that Miss3ukee County 

bear 25\ of the cost, the Missaukee County 

Road Commission 5\ of the cost, the City 

of Lake City 5\ of the cost, the townships 

of Lake, Reeder, Forest, Caldwell and Cedar I 
Creek to bear not to exceed 5\ of the cost 

as apportioned by the Court among such 

townships, and that further assessment be 

made against the Michigan Department of 

State Highways and Department of Natural 

Resources . 

The matter remains scheduled for April 4, 

1974, at 10:00 a.m. 

ILL! E lrcult u ge 

-3-



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY & MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN R. NYLAND, et aI, 

Defendants 4 

Russell E Prins (P 19110) 
Assistant Attorney General 

Attorney for Department of 
State Highways and Transportation 
and Department of Natural 
Resources 

Chester C. Pierce 
Attorney for Plaintiffs 

Kenneth E. Thompson 
Attorney for Defendant Nyland 

James C. Thompson 
Attorney for Defendants 

File No. C-347 

Environmental Protection 
and Natural Resources 
Division 

The Law Building, Room 630 
525 West ottawa Street 
Lansing, Michigan 48913 

3130 Casmere 
Hamtramck, Michigan 48212 

308 E. Front Street 
Traverse City, Michigan 49684 

Kilmer Building 
Reed City, Michigan 49677 

MEMORANDUM OF LAW 

MARCH 29, 1974 

--.;..... ---

FRANK J. KELLEY 
Attorney General 

Jerome Maslowski 
Assistant Attorney General 

Attorneys for Department of 
State Highways and Transportation 
and Department of Natural 
Resources 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUN~Y & MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN R. NYLAND, et aI, 

Defendants. 

Russell E Prins (P 19110) 
Assistant Attorney General 

Attorney for Department of 
State Highways and Transportation 
and Department of Natural 
Resources 

Chester C. Pierce 
Attorney for Plaintiffs 

Kenneth E. Thompson 
Attorney for Defendant Nyland 

James C. Thompson 
Attorney for Defendants 

File No. C-347 

Environmental Protection 
and Natural Resources 
Division 

The Law Building, Room 630 
525 West Otta\lla Street 
Lansing, Michigan 48913 

3130 Casmere 
Hamtramck, Michigan 48212 

308 E. Front Street 
Traverse City, Michigan 49684 

Kilmer Building 
Reed City, Michigan 49677 

MEMORANDUM OF LAW 

MARCH 29, 1974 

FRANK J. KELLEY 
Attorney General 

Jerome Maslowski 
Assistant Attorney General 

Attorneys for Department of 
State Uighways and Transportation 
and Department of Natural 
Resources 

-----~.",...--~ 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY • MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN R. NYLAND, et aI, 

Defendants. 

----------------------~/ 

MEMORANDUM OF LAW 

File No. C-347 

NOW COME the State of Michigan, Department of State 

Highways and Transportation, and Department of Natural 

Resources, by their attorneys, Frank J. Kelley, Attorney 

General, Jerome Maslowski, Assistant Attorney General, and 

Russell E prins, Assistant Attorney General, and SUBMIT THE 

FOLLOWING MEMORANDUM OF LAW relating to issues raised by 

pleadings and orders hereto filed or entered in the above 

cause. 

[Issues Presented] 

1. Is the Circuit court vested with the jurisdiction to 

apportion benefits amonq parcels of land within a special 

assessment district established under the Inland Lake Level 

Act? 

2. May special assessments be levied and collected from 

the Department of State Hiqhways and Transportation based 



upon its jurisdiction and control over lands and interests 

in land owned by the State of Michigan for purposes of high-

way construction, maintenance, and use? 

3. May lands owned or controlled by the Department of 

Natural Resources be included within a special assessment 

district established under 1961 PA 146, as amended, CL 281.61 

et seq. 

(Discussion] 

I. 

THIS COURT LACKS THE JURISDICTION TO 
APPORTION BENEFITS AMONG PARCELS OF LAND 
WITHIN A SPECIAL ASSESSMENT DISTRICT 
ESTABLISHED AND CONFIRMED UNDER 1961 PA 
146, AS AMENDED, CL 281.61 ET SEQ 

The Board of Commissioners for Missaukee County and the 

Missaukee County Road Commission have made and filed a 

petition invoking this Court1s jurisdiction under 1961 PA 146, 

as amended. 

In entertaining that petition, the Court might properly: 

(A) Determine the level at which the waters 
of Lake Missaukee should he established and 
maintained; and 

(8) Confirm, within 60 days of such determina­
tion, the boundaries of the special assessment 
district established in pursuance of the act. 
Section 10, 1961 PA 146, as amended, CL 281.70. 

The Court is not, however, vested with original jUrisdiction 

to apportion benefits and costs among the various assessable 

parcels included within the confirmed boundaries of the special 

assessment district. 

-2-



Section 5 of 1961 PA 146, as amended, CL 281~65, provides 

in part: 

"Whenever the board of supervisors of any 
county deems it expedient to have determined 
and established the normal height and level 
of the waters in any inland lake, ••• the 
board . • • shall . • . direct the department 
~o establish a special assessment district 
if required. " 

section 6 of 1961 PA 146, as amended, CL 281.66, provides 

in part: 

" •. All proceedings relating to the making, 
levying and collection of special assessments 
herein authorized . . • shall conform as near 
as may be to the proceedings for levying 
special assessments • . • as set forth in Act 
No. 40 of the Public Acts of 1956, as amended, 
being sections 280.1 to 2BO.623 of the Compiled 
Laws of 1948." 

Referring to 1956 PA 40, as amended, we find the 

appropriate procedure for apportioning and review set forth 

in Sections 151 through 162 (eL 280.151 -280.162; MSA 

11.1151 - 11.1162). 

Based upon the foregoing sections, the State of Michigan 

maintains the power and duty to apportion benefits is vested 

solely in the drain commissioner, after compliance by him with 

the requisite giving of notice and holding of hearings required 

by Sections 154 and 155. Review of such apportionment is to be 

had in the probate court and such jurisdiction as is possessed 

by the circuit court is not original but appellate. 

-3-



II • 

THE DEPARTMENT OF STATE HIGHWAYS CANNOT 
LAWFULLY BE ASSESSED ANY PORTION OF THE 
COSTS OF DETERMINING THE LEVEL OF LAKE 
MISSAUKEE, NOR CAN IT BE ASSESSED FOR 
ANY COSTS INCURRED IN BUILDING AND MAIN­
TAINING STRUCTURES NECESSARY TO CONTROL 
SUCH LEVELS UNDER 1961 PA 146, AS 
AMENDED, CL 281.61 et seq. 

Section 19 of the Inland Lake Level Act eeL 281.79) 

provides: 

"The expense of determining the normal 
height and water level of any public inland 
lake, the expense of constructing and main­
taining any dam, together with the cost and 
expense of acquiring lands and other 
property by condemnation necessary thereto, 
may be assessed, levied and collected upon 
the taxable property within the special 
assessment district." 

It is clear that no lands owned by the State of Michigan 

under the control of the Department of State Highways and 

Transportation, dedicated to public uses, may be classified 

as taxable property and so taxeda Section 7, 1893 PA 206, as 

amended, CL 211.7; MSA 7.7, provides: 

"The following property shall be exempt from 
taxation: 

·Second, All public property belonging to 
the state of Michigan, except licensed 
homestead lands, part-paid lands held under 
certificates, and lands purchased at tax 
sales, and still held by the state ••• a" 

III. 

ONLY THOSE LANDS OWNED BY THE STATE OF 
MICHIGAN UNDER THE CONTROL AND JURISDICTION 
OF THE DEPARTMENT OF NATURAL RESOURCES 
BENEFITED BY THE CONTROL OF LAKE LEVELS 
ESTABLISHED UNDER 1961 PA 146 MAY BE 
ASSESSED. 
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An assessment would be proper as to the State of Michigan 

only if, among other necessary conditions, the Department of 

Natural Resources had jurisdiction and control over lands within 

the special assessment district, the fee title to which was 

held by the State of Michigan. 

Section 9 of the Inland Lake Level Act (CL 281.69) 

provides: 

"The department [drain commissioner], when 
instructed by resolution of the board of super­
visors, shall establish a special assessment 
district including therein all parcels of land 
and political subdivisions and each parcel of 
land owned by the department of natural resources 
which are benefited by the establishment of the 
lake level •• 

The mandate of the legislature is that only lands under 

the control and jurisdiction of the Department of Natural 

Resources be included. The inclusion of but one classification 

of state-owned lands must be construed to exclude consideration 

and inclusion of any other class of lands owned by the State. 

MARCH 29, 1974 

Respectfully submitted, 

FRANK J. KELLEY 
Attorney General 

General 

General 

Environmental Protection and 
Natural Resources Division 

The Law Building. Room 630 
525 West Ottawa Street 
Lansing, Michigan 48913 

(517) 373-1130 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY & MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN Ra NYLAND, et aI, 

Defendants. 

File No. C-347 

----------------------~/ 
STATE OF MICHIGAN 

ss. PROOF OF SERVICE 
COUNTY OF INGHAM 

DELORES EVANS, being duly sworn, deposes and says that 

on March 29, 1974, she served a copy of MEMORANDUM OF LAW 

upon CHESTER C. PIERCE, attorney for plaintiffs, KENNETH E. 

THOMPSON, attorney for defendant Nyland, and JAMES C. 

THOMPSON, attorney for defendants, by depositing the same in 

the United States Post Office in the City of Lansing, 

Michigan, enclosed in envelopes bearing postage fully prepaid, 

and plainly addressed to the aforesaid attorneys as follows: 

Mr. Chester C. Pierce 
3130 Casmere 
Hamtramck, MI 48212 

Mr. Jamec C. Thompson 
Kilmer Building 
Reed City, Michigan 49677 

Subscribed and sworn to before 
me this 29th day of March, 1974. 

Mr. Kenneth E. Thompson 
308 E. Front Street 
Traverse City, Michigan 49684 

f 1/ ..... _. '/)1.; ~. ~ 
DELORE'S EVANS 

Mary T~mJnrl;,'fo~ Pu6hc 
Ingham County, Michigan 
My Commission Expires November 5, 1977 



South Missa~Aee Association 
Lake City,Michlgan 49&51 
March 12,1974 

The Honorable William R.Peterson 
Judge of Circuit Court 
County Court House 
Cadillac, Michigan 49601 

Re: Hearing pertaining to the water le~a1 
and assessment district for Lake Missaukee 
on April 4,1974. 

Dear Sir; 

The undersigned represents 135 property owners with permanent and 
seasonal dwellings located on the south shore area of Lake Kissaukee. 
It is our desire that the proper Missaukee County authorities be 
given permission to use the recently installed lake outlet system as 
a controlling device,to control the lake level at the optimum levels, 
causing the lake to best serve all the lake area residents. 

If the lake level is maintained at a maximum of 1238 feet above mean 
sea level during the wet seasons,the lake level will recede to level's 
considerably below the 1238 foot level during dry seasons. Based on 
past experiences,tbe level during dry seasons caused mud flats and sand 
bars to be exposed on beaches and in the lake area,damaging the lake's 
use for bathing,boating and its beauty and no doubt effects ita fish 
life. 

We are therefore asking that the proper Misaaukee County Department be 
authorized by court order,on April 4,1974 or as aoon thereafter as 
counsel can be heard,to control the lake at a level higher than 1238 
teet above mean sea level,during wet seasona,permitting the lake to 
use this reservoir effect,to reduce the damaging effects that would 
otherwise occur during the dry seasons. We recommend that tbe lake 
level be maintained at a maximum of 1238.5 feet above mean aea level 
during these wet seasons. 

We thank you for your considerations. 

Very truly yours, 

_i~~ 
William ~Hen£:t, President of South Missaukee 

c.c. Hr. Chester C.Pierce, Attorne7 
Hiasaukee County Board of Commissioners 
Misaaukee County Road Commission 
Hr. Cook. Department of Natural Resources I 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY • MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN R. NYLAND, et aI, 

Defendants. 

Russell E Prins (P 19110) 
Assistant Attorney General 
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ARGUMENT 

1. 

A SPECIAL ASSESSMENT DISTRICT ESTABLISHED 
IN PURSUANCE OF 1961 PA 146, AS AMENDED, 
CL 281.61 ET SEQ; MSA 11.300(1) ET SEQ 
(INLAND LAKE LEVEL ACT), CAN LAWFULLY 
INCLUDE WITHIN ITS CONFIRMED BOUNDARIES 
ONLY THOSE PARCELS OF LAND SPECIALLY 
BENEFITED BY IMPROVEMENT UNDERTAKEN OR TO 
BE UNDERTAKEN UNDER AUTHORITY GRANTED BY 
THE ACT. 

Section 5 of the Inland Lake Level Act [CL 281.65: 

MSA 11.300(5)] authorizes the board of commissioners of 

any county, which undertakes to construct and maintain 

facilities controlling the level of an inland lake within 

the county's jurisdiction, to determine whether the same 

shall be financed by means of a general tax or special assess-

ment or both. 

Should the board of commissioners determine that the 

costs of such lake control facilities be defrayed by special 

assessments, the board must direct the county drain 

commissioner to establish a special assessment district, 

the boundaries of which are subject to confirmation by the 

Circuit Court [Sections 5 and 10 of the Inland Lake Level Act, 

CL 281.65 and 281.70; MSA 11.300(5) and 11.300(10». 

In establishing a special assessment district and 

inferentially in suggesting ~v~ndaric~ f~r ju~icial confirma-

ticn, the drain commissioner may lawfully include within the 

boundaries of the suggested district only those parcels of 

land and those political subdivisiorB specially b(·nefited by 

the public improvement (Section 9 of the Inland Lake Level 

Act, CL 281.69; MSA 11.300(9)1. 
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To quote from Section 9 of the Inland Lake Level Act, 

CL 281.69; MSA 11.300(9): 

"The department [i.e., drain commissioner1, 
when instructed by resolution of the board 
of {commissioners1, shall establish a 
special assessment district including there­
in all parcels of land and political sub­
divisions and each parcel of land owned by 
the department of natural resources which 
are benefited by the establishment of a lake 
level. " 

The cited provisions of the Inland Lake Level Act, we 

submit, authorize the establishment of special asse~~ment 

districts solely on the basis of benefits accruing to land 

and on no other basis. 

II. 

THE VALIDITY OF A SPECIAL ASSESSMENT DIS­
TRICT ESTABLISHED UNDER THE INLAND LAKE 
LEVEL ACT CAN BE LAWFULLY AND CONSTITUTION­
ALLY SUSTAINED ONLY ON THE BASIS OF A 
FACTUAL DEMONSTRATION THAT EACH PARCEL 
INCLUDED WITHIN THE DISTRICT RECEIVES A 
SPECIAL BENEFIT, I.E., A BENEFIT ACCRUING 
TO THE PARCELS INCLUDED IN THE DISTRICT 
NOT ACCRUING TO AND DIFFERING FROM THAT 
THE GENERAL PUBLIC ENJOYS. 

As stated in Fluckey v City of Plymouth, 358 Mich 447, 

453-454 (1960): 

" .... [T]he theory of the special assess­
ment is that a special benefit has been 
conferred, over and above that conferred 
upon the community itself. Cooley's 
exposition of the problem makes clear the 
theory of the special assessment: 

.. 'The general lev·; of taxes is under­
stood to exact contributions in return 
for the general benefits of government, 
and it promises nothing to the persons 
taxed, beyond what may be anticipated 
from an administration of the laws for 
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individual protection and the general 
public good. Special assessments, on 
the other hand, are made upon the 
assumption that a portion of the 
community is to be specially and 
peculiarly benefited, in the enhance-
ment of the value of property 
peculiarly situated as regards a con­
templated expenditure of public funds; 
and, in addition to the general levy, 
they demand that special contributions, 
in consideration of the special benefit, 
shall be made by the persons receiving 
it. The justice of demanding the special 
contribution is supposed to be evident 
in the fact that the persons who are to 
make it, while they are made to bear the 
cost of a public work, are at the same 
time to suffer no pecuniary loss thereby; 
their property being increased in value 
by the expenditure to an amount at least 
equal to the sum they are required to pay.' II 

(Quoting from 2 Cooley, Taxation (3d ed), pp 
1153, 1154; citing also City of Detroit v Weil, 
180 Mich 593; Powers v Cit! of Grand RapidS;--
98 Mich 393; Long v Cit¥ 0 Monroe, 265 Mich 
425, 430 (dissenting op1nion); and New York 
Central R Co v City of Detroit, 354 M1Ch 637.] 

In the absence of any benefit or enhancement of the value 

or property within a special assessment district, the inclusion 

of such property may well constitute a fraud upon the individual 

landowner. Fluckey v City of Plymouth, supra, p 454. 

To quote from several decisions of the Michigan supreme 

Court: 

"It has been often held that the sole ground 
for imposing a part or all of the cost of a 
public improvement upon one part of a 
municipality is that the part burdenAn with 
the cost receives corresponding benefits, 
which the general public does not receive." 
{German Lutheran Church SOciett v City of 
Mt~ Clemens, 179 Mich 35, 40 ( 914}, cit1ng 
with approval City of Detroit v Judge of 
Recorder's Court, 112 Mich 588, and cases 
thereIn cited.] 
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• • To be valid, it {the assessment} must 
be based upon actual or probable benefits. 
In Thomas v. Gain, 35 Mich. 155 (24 Am Rep. 
535), it was said: 

"IThe principle upon which alone special 
assessments can be sustained, is that 
those who enjoy the benefits shall equally 
bear the burden. I" 

[Hatch v Michigan Central Railroad Company, 
2~ch 381, 385 (1927)J 

" •• But it is without authority of law, 
and special taxation and not assessment for 
benefits, to compel them to pay now toward 
the widening if of no benefit to their 
properties. 

tion of the State. 

"Defendant city stands upon the presumption 
of good faith, lawful action, and considerate 
creation of the assessment districts. Such 
presumption cannot withstand established 
facts to the contrary. Not that the honesty 
of any official is impugned, for such is not 
asserted, but it is asserted and established 
that unlawful districts were arbitrarily and 
capriciously fixed without benefits in fact, 
and such constitutes an unlawful levy in the 
eye of the law." 

{Dix-Ferndale Taxpayers' Association v City 
of Detroit, 258 Mich 390, 395 (1932); 
emphasis added] 

Neither in the instant case do we impugn the honesty 

or good faith of the public officers who have advanced a 

proposal to establish a speci~l assessm~nt district including 

all land in the surface water basin abc~a Lake Missaukee. 

Rather, we assert, that these officers have erroneously con-

eluded that they may advance such a proposal absent any showing 

of special benefits, proceeding rather upon a Rcontributory" 

theory. 
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At the hearing held in the instant case, plaintiffs 

neither made nor attempted to make any showing that any 

special benefit, distinct from that enjoyed by the public 

at large, would be received by parcels of land within the 

basin other than those lots littoral to Lake Missaukee. 

The sole benefit to which testimony alluded was public 

health. It goes without saying that such benefits accrue 

to the public at large and not specially to all parcels within 

the basin. The testimony of plaintiffs in no wise justifies 

an exaction of assessments from owners of lands within the 

basin other than from those littoral owners whose property 

is affected by the high-waters of Lake Missaukee. 

III. 

NO PARCEL OF LAND CAN BE INCLUDED WITHIN A 
SPECIAL ASSESSMENT DISTRICT ESTABLISHED 
UNDER THE INLAND LAKE LEVEL ACT [1961 PA 
146, AS AMENDED, CL 281.61 ET SEQ, MSA 
11.300(1) ET SEQ] SOLELY UPON THE BASIS 
THAT IT IS WITHIN THE SURFACE WATER BASIN 
SITUATE ABOVE AND CONTRIBUTING WATERS TO 
A LAKE, THE LEVELS OF WHICH THE COUNTY 
SEEKS TO CONTROL. 

As we have previously stated and argued, the sole basis 

upon which lands may be included in a special assessment district 

established under the Inland Lake Level Act, is that the parcel 

included is benefited or enhanced in value by the improvements 

made or to be made. No such demonstration has been made. 

The plaintiffs advance the theory that surface water 

run-off from lands lying within the surface water basin above 

Lake Missaukee contribute to the "problem" and hence the 

owners of such land should be assessed. 
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Such theory is not only contrary to the only justifiable 

basis for assessing special benefits, but also is in ccntra-

diction of the common law. 

"'The law is well settled in this State 
and elsewhere that the natural flowage of 
surface water from an upper estate is a 
servitude which the owner of the lower 
estate must bear, and he cannot hold it 
back by dikes or dam its natural channels 
of drainage to the injury of the owner of 
the upper estate. ,n 

[Robinson v Belan~er, )32 Mich 657, 662 
(1952), quoting w~th approval, Crane v 
Valley Land co, 203 Mich 353, 3sgr--

CONCLUSION 

WHEREFORE, the State of Michigan, Department of Natural 

Resources and the Department of State Highways and Transportation 

contend that the plaintiffs have failed to establish any basis 

in law or in fact permitting this Court to enter any Order 

confirmin9 the boundaries of the proposed special assessment 

district, and therefore PRAY that this Court enter an 

ORDER DENYING plaintiffs' prayer for CONFIRMATION with LEAVE 

given to re-determine and re-submit a new proposal conforming 

to the requirements of law. 

FAANK J. KELLEY 
Attorney General 

Jerome Maslowski 
ABSi~Orney General 

~S~ins 

April 11. 1974 

-7-

Assistant Attorney General 
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II 

INTRODUCTION 

In his Post Trial Brief for the Department of Natural Resources 

and the Department of State Highways and Transportation, the Attorney 

General takes the position that the Board of Commissioners for Missaukee 

County and the Missaukee County Road Cotnmission have failed to offer 

testimony in this cause sufficient to support an Order of this Court 

confirming the proposed special assessment district boundaries. The 

Attorney General claims that these boundaries. which include the land 

area in the surface water basin above Lake Missaukee. may be attacked 

on the basis of the following argument: 

I. A special assessment district established under J 961 

PA 146, as amended, (the Inland Lake Level Act), it is said, 

can only include land "specially benefitted" by the improvement 

for which the assessment is levied. 

2. An outlet for the passage of surface and drain waters 

which flow from land, it is claimed, is not a "special benefit" 

in this sense. 

3. No benefit which accrues to the public at large, as 

distinct from the owners of particular lands, can be a 

"special benefit" sufficient to support assessment. 

This argument is detective in each of its parts~ as the following authorities 

will demonstrate. 



ARGUMENT 

In Section I of his argument, the Attorney General states, "In 

establishing a special assessment district and inferentially in suggesting 

boundaries for judicial confirmation [under the Inland Lake Level Act]. 

the drain commissioner may lawfully include within the boundaries of the 

suggested district only those portions of land and those political subdivisions 

specially benefited by the public improverrent1! (emphasis supplied). From 

this it appears that the Attorney General has undertaken to amend the 

I statute. The language of Section 9 of the Act, CL 281.69; MSA 11.300(9), 

which the Attorney General quotes to support his position, does not contain 

the qualifying adverb "specially": 

"The department [i. e .• drain conunissioner]. when 
instructed by resolution of the board of [comnlissioners]. 
shall establish a special assessment district including 
therein all parcels of land and political subdivisions and 
each parcel of land owned by the department of natural 
resources which are benefited by the establishment of a 
lake level. " 
(Emphasis supplied. ) 

The language "specially and peculiarly benefitted" does occur in 

one case quoted by the Attorney General. Fluckey v City of Plymouth. 

~ i 358 Mich 447 (1960), a case involving paving assessments. Because 

the Fluckey opinion. in turn. had quoted this language from Cooley on 

Taxation. it is worth noting that in Thomas v Gain, 35 Mich 155 (1876). 

another case quoted by the Attorney General. Justice Cooley said: 

"The only discretion which the act in question 
allows to the common council as an assessing board is 
in determining what lots and lands are benefited by the 
improvement. It is not required that the lands 
shall lie contiguous to each other. or that the benefits 
to be taken into the account shall be only the direct 
benefits to the land. • • • II 

At 161 ~6Z of the opinion. 
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The same principle was stated in the ("ase of City of Fort Meyers v 

State of Florida, 95 Fla. 704 (1928), which in construing early Michigan 

cases held: 

" • Assessments for the cost of a paving program 
can be justified only on the basis of special and positive 
benefits accruing to the lands improved, while assess­
ments for the cost of a storm sewer program may be 
justified on the basis of direct, indirect, or incidental 
benefits. The test being whether or not lots and lands 
remote from the storm sewer are connected with or will 
drain into it. Thomas v Gain. 35 Mich. 156; Auditor 
General v OlNeill, 143 Mich. 343, 106 N. W. Rep. 895; 
Mesgott v City of Eau Claire, 81 Wis. 326, 51 N. W. Rep. 
566. " 
At 720-21 of the opinion. 

On the basis of these authorities it seems clear that what the Attorney 

General attempts to disparage as a "contributory theory" may indeed be 

used to identify benefits which will support the establishment of a special 

assessment district and the levy of special assessments. 

It is also clear that the Attorney General has missed the mark when 

he suggests that benefits to the public health, because they accrue to the 

public at large, can not be used to support special assessments. The 

Attorney General concedes the presence in the record of this cause of 

testimony relating to the public health. Bruce W. Reynolds in fact 

testified that the provision of an outlet to control the level of Lake 

Missaukee was necessary in order to prevent serious public health 

problems and hazards. Such problems and hazards are by no means 

foreign to the Inland Lake Level Act. The title of the Act declares that 

it is ' 'AN AC T to provide for the determination and maintenance of the 

normal height and level of the waters in inland lakes of this state, for the 

protection of the public health, safety and welfare • . . • t1 Moreover, 

Section 3 of the Act, CL 281.63; MSA 11. 300(3) provides that a determination 

of normal lake level and the construction of dams and ditches may be under-

taken Hfor the protection of the public health. welfare and safety •••• II 
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The modifier "specially, II it must be insisted~ does not have the status in 

authority which the Attorjley General would give it. 

More importantly* neither the word "specially" nor the statute 

itself excludes the possibility that provision of an outlet for the passage 

of surface and drain waters may constitute a benefit to the lands from 

which such waters flow. Michigan case authorities, in fact, are squarely 

to the contrary. 

In the case of Hynes v Barrett, 188 Mich 154 (1915), the question 

of benefits to an upstream landowner from the construction of a downstream 

outlet was squarely presented. There, the plaintiff's lands were served by 

a drain which had been in existence for over 20 years, known as the Weeks 

Drain. The outlet of the Weeks Drain was located near, but not in, a creek 

known as Swan Creek, and it was determined that proper disposition of the 

waters from the Weeks Drain required both an extension to Swan Creek and 

the widening and deepening of the Creek. The plaintiff had claimed that 

his land could not be benefited by the work on Swan Creek because "it and 

the surrounding land have an altitude much higher than that of the land in 

which the creek runs, an altitude which secures, naturally, the drainage 

of the said land, which natural drainage is a matter of right. H At 160-61 

of the opinion. To this, the Court responded: 

"The bill cannot be read in such a way as to 
sustain complainant's theory. It must be assumed 
that his lands are benefited by the Weeks drain; that 
the Weeks drain needs a new outlet. that the new outlet 
shOUld be in Swan creek. It may be assumed that, if 
the outlet is established, Swan creek. in its present 
state, although a water course. cannot receive the 
water. Therefore it must be enlarged. In this way 
a connection is established between a benelit to com­
plainant's land and the enlargement of Swan creek. 
At 161 of the opinion; emphasis 8upplied. 

-3-
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It would be completely nonsensical if lake level control projects could be 

built to benefit the public health but no assessments could be levied based 

on these benefits. 

A similar point was decided in the case of Hinkley v BishoPF. 152 

Mich 256 (1908). where plaintiffs claimed that their lands were assessed 

for a drain on the basis of an improper theory. Speaking at 264 of the 

opinion, the Court said: 

" •.. There are other benefits beside the mere 
reclamation of land. especially the influence of 
the drain upon the health of the locality, and it 
does not follow from the fact that a parcel of land 
has no standing water upon it that a drain will not 
benefit it .. or that the commissioner, if he assess 
it. does not assess it upon the basis of benefits as 
required by section 4350. II 

Benefits to the public health, in other words, provide a reasonable and 

proper ground for making assessments. 

CONCLUSION 

On the basis of the foregoing authorities. the Board of Commissioners 

for Missaukee County and the Missaukee County Road Commission respect-

fully submit that they have fully established a sound hasis permitting this 

Honorable Court to enter its Order confirming the boundaries of the pro-

posed special assessment district to include all lands lying in the surface 

water basin above Lake Missaukee. 
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Attorney for the Board of Commis sioners 
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Miller~ Canfield. Paddock and Stone 
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2500 Detroit Bank &: Trust Bldg. 
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CLERK CIRCUIT COURT, 
28th JUDICIAL DISTRI(,,"1l~H"'_ 
MISSAUKEE COUNTY. M1"JUU""" 

S TAT E o F M I CHI G A N 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 
I, 
'I 
:j ----------------------------------------------

BOARD OF COMMISSIONERS OF MISSAUKEE COUNTY 
& MISSAUKEE COUNTY ROAD COMMISSION, 

Plaintiffs, II 
'! -vs­
,'I 

II JOHN R. 

i; 
I, 

NYLAND, ET AL, 
Defendants. 

Case No. C-347 

I I 
,----------------------~ 

o p N o N 

This is a proceeding for the establishment of lake level under 

1961 PA 146 and for the creation of a special assessment district in connection, 

Ii 
" 'I 

" 

therewith. The lake in question is Lake Missaukee, which has been the subject 

of a previous proceeding under 1941 PA 319~ That proceeding fixed a lake level 

at 1238,0 feet above sea level. 

Testimony in support of the within petition establishes that 

that figure appears to be the best "normal lake level" within the meaning of 

,I the Act and to attain the purposes thereof, but further established that 

because of the summer evaporation rate, it would be desirable to attempt to 

retain an additional one-half foot during the season of spring rains and run-

off in anticipation of such evaporation. The testimony establishes that the 

p present lake level control facility operates with sufficient efficien~y that 

the retention of such an additional one-half foot can be reasonably managed 

and without risk of exceeding such amount by virtue of any heavy storm. 

!I 
An order may accordingly be entered establishing the normal 

I' lake level at 1238.0. and authorizing plaintiff-road commission in its aanage- j 

Dent of the outlot control facility to i.pound an additional one-half foot i 
; 

during the spring period, not to exceed 1238.~ feet above sea level. 

;.: The petition also seeks to establish the limits of a special 

·1 assessment district. Testimony was offered in support of the boundaries 

proposed by the plaintiffs. which boundaries coincide with the drainage basin 



i: 
" j\ feeding Lake Missaukee. 

" " 

Objection to the proposed boundaries is made on behalf of the 

State of Michigan Department of Natural Resources and the Department of State 

Highways and Transportation, asserting that the areas drained by the natural 

'i flow of surface water have a right to cast the waters upon the servient estates I 
below and that there is, therefore, no benefit to the higher land thus drained 

from the establishment of the lake level. That such right of higher land to 

natural drainage across lower is not the equivalent of a lack of benefit from 

the proposed lake level establishment, see Oakland County Drain Commissioner 

': v Royal Oaf. 325 Mich 298. While it is true that special assessments generally 
II 
I' require some benefit to the land to be assessed other than the general benefit 
il 

to the cODUllunity at large, the improvement of the system of drainage itself is 
:I 

;', sufficient benefit to warrant inclusion of 3_ property within the special 

assessment district. See Hynes v Barrett, 188 Mich 154. 

Ii 
!' within that I 

It is undoubtedly true that there may be particular parcels 

the special assessment district having little, if any. benefit, and 

the extent of the benefit will vary depending upon location within the 
I 

:' boundaries of the special assessment district; nevertheless, the general bounda'Io/ 
I ~ f 
,I 

~ of the drainage basin reasonably establishes areas benefited 
Ii 

and an order may 

, be drawn confirming the special assessment district~ accordingly. 

I' ., ,. 
Political subdivisions are benefited and will assume 40\ of the 

, costs. in amounts varying by agreement. 

'DATED: May 7, 1974. 

WILLIAN R. PETERSON, Circuit Judge 

-2-
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MISSAUKEE COUNTY, et al. 
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) 
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No. C-347 

----------------------------) 
MOTION FOR ENTRY OF JUDGMENT 

JUDGMENT ESTABLISHING LEVEL OF LAKE MISSAUKEE AND 
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Chestel' C. Pierce~ Esq. 
(P-18896) 

Charles L. Burleigh. Jr.. E.8q. 
(P-1I4Z3) 



STATE m' MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY, et al. 

Plaintiffs 
V8 

JOHN R. NYLAND, et al. 

Defendants 

Civil Action 
No. C-347 

MOTION FOR ENTRY OF JUDGMENT 

JUDGMENT ESTABLISHING LEVEL OF LAKE MISSAUKEE AND 
APPROVING SPECIAL ASSESSMENT DISTRICT 

IIlfter, Ca.field, Paddoek • 8to •• 
fI ... DICTROIT a ... NK .. TRt)81" BUII.1)lNO 

DCT.OIT. IInCJIIOAN t1:lH 

TIU .. IIWHON. "'·11" 

NOTICE OF HEARING 

PROOF OF SERVICE 

.. \TTORNI!!Y8 FOR Defendants. 

~~ e. ~i 

I !~.,-

/, .v 

Chester C. Pierce. Esq. 
(P-18896) 

Charles L. Burleigh, Jr .. Esq. 
(P-1l423) 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-V8-

JOHN R. NYLAND and DOROTHY A. 

No. C 347 

• NYLAND, his wife; and HAROLD 
i • JACKSON and GLADYS JACKSON, 

~ 
q , 

his wife; on their own behalf and on 
behalf of others similarly situated as 

.: a class. 

I 
i 
~ 
~ 
! 
~ 
• 
~ 

Defendants. 

MOTION FOR ENTRY OF JUDGMENT 

NOW COMES the Board of Commissioners of Missaukee County and 

~ " Missaukee County Road Commission, plaintiffs herein, by Chester C. Pierce. 

I 
i 

their attorney, and move this Honorable Court for entry of judgment in this 

~ cause, respectfully representing as follows: 

I 1. This Court's Opinion herein was filed on May 7, 1974. 

I z. A draft of Judgment implementing said opinion, in substantially 

! the form attached hereto as Exhibit A. was circulated to opposing counsel for 
, 

approval. 

3. Such approval has not been forthcoming from opposing counsel. 

WHEREFORE, plaintiffs pray that this Court enter Judgment in this 

cause in the form herewith submitted as Exhibit A. 

-3 /- 7sC 
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'/~~~r~ pj~~896J 
Attorney for Plaintiffs : 
3130 Casmere i 
Hamtramck. Michigan 48212 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-V8-

JOHN R. NYLAND and DOROTHY A. 
:: NYLAND, his wile; and HAROLD 
S JACKSON and GLADYS JACKSON, • 3 his wife; on their own behalf and on 
~ behalf of others similarly situated as 
2 
t a class, 

No. C-347 

I • Defendants. 

~ , 
~ 
~ NOTICE OF HEARING , 
: 
• TO: · • a 

J 
~ 

James C. Thompson, Esq. 
Kilmer Building 
Reed City, MI 49677 

K. E. Thompson, Esq. 
308 E. Front Street 
Traverse City. MI 49684 

;- PLEASE TAKE NOTICE that the attached Motion for Entry of Judgment 
~ 
i on behalf of plaintiffs, Board of Commissioners for Missaukee County and 

~ 
g Missaukee County Road Commission, will be brought on for hearing before the 
t 
• E Hon. William R. Peterson, Circuit Judge, in the Courthouse, Cadillac, 

3 
:5 Michigan 49601, on Friday, May 31, 1974, at 1:30 p. m., or as soon thereafter 
~ 
i 
I as counsel may be heard. 

Dated: May Z4, 1974 

Miller. Canfield, Paddock and Stone 

By~~~~~~~~~~~~~~~ 
Charles L. Burleigh, Jr. 3) 

Of Counsel 
2500 Detroit Bank &: Trust Bldg. 
Detroit. Michigan 48226 
Telephone: (313) 963-64Z0 

CLER1r.CIPCUIT CO T 
18th JUDICIAl. mST CT 
MISSAUKF.E COUNTY. 'dICHIGAH 



STATE OF MICHIGAN 

IN THE CIRCUIT COUR T FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN R. NYLAND and DOROTHY A. 
; NYLAND, his wife; and HAROLD 

Case No. C 347 
JUDGMENT ESTABLISHING 
LEVEL OF LAKE MISSAUKEE 
AND APPROVING SPECIAL 
ASSESSMENT DISTRICT. 

; JACKSON and GLADYS JACKSON, 
~ his wife; on their own behalf and on 
% i behalf of others similarly situated as 
.: a class, 

I 

i 
! 

Defendants. 

JUDGMENT 

At a session of said Court, held in the Court in 
the City of Cadillac, Wesford County. Michigan, 
on the 3,1i:. day of May, A. D. 1974. 

PRESENT: THE HONORABLE, ___ -"Wc.:i:;:lI;;ic:a"'rn'7.R"'.""'P'-e"'t7e"'r;'s"o~n'----
Circuit Court Judge 

This matter having been set for hearing by service and publication as I 
. required by Act 146 of the Public Acts of 1961, as amended. and 

~ 
z 
3 

~ 
i 

The Court having heretofore been fully advised and informed in the 

premises and having rendered its opinion on the matters involved herein. to 

which opinion reference l.s hereby made for more particularity and which shall 

be considered a part of this Judgment, 

NOW. THEREFORE. in order to protect the public health, safety and 

welfare. conserve the natural resources of this state. safeguard and preserve 

the property values of properties around Lake Missaukee and improve the 

-1-
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;}kh JUDICIAL DISTRIC' ~ 
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system of drainage to properties in the Lake Missaukee drainage basin, keep 

and maintain the waters in L<'tke Missaukee at normal height and level; and 

provide the maximum benefit to the public, public agencies, and public proper-

ties. all in accordance with the statute in such cases made and provided; 

IT IS ORDERED AND ADJUDGED that the normal height and level of 

Lake Missaukee be, and is hereby, determined and established, to be lZ38. 0 

feet above mean sea leve I; and 

; 
;! IT IS FURTHER ORDERED AND ADJUDGED that the plaintiff Missaukee 

:--ill County Road Commission, in its management of the outlet control facility 

I constructed to maintain said normal height and level. may impound an 

• ~ additional one-half foot of water during the months of February. March. April 

~ 
tt and May. provided that the level of Lake Missaukee shall not exceed 1238.5 leet 
~ 
; above mean sea level; and 
~ · § IT IS FUR THER ORDERED AND ADJUDGED, that the special assess-

! ment district for Lake Missaukee as set forth in Exhibit A hereto attached, be, 

i 
! and is hereby, approved, to which, however shall be added those particular 
• • • 

I 
~ • ! 

individual parcels of land or parts of lands owned by public agencies and sub-

divisions within the general boundaries of the drainage basin as described in 

plaintiffs' pleadings and proofs, including certain lands in the City oC Lake 

~ i City, the Township of Lake. Forest, Caldwell and Reeder in Missaukee County 

and the Township of Cedar Creek in Wexford County, viz. all lands under the 

waters of Lake Missaukee. lands of the Michigan Department of Highways lying 

in and under those portions of highways M-66 and M-55 which are within said 

drainage basin and all lands of the Michigan Department of Natural Resources 

within said drainage basin. 

-z-
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IT IS FUR THER ORDERED AND ADJUDGED that, in addition to benefits 

to the Michigan Department of Highways and Michigan Department of Natural 

Resources, political subdivisions are benefited by the lake level control project 

and will assume not less than 400/0 of the costs. 

-3-
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiffs, 

-vs-

JOHN R. NYLAND and DORA THY A. 
NYLAND. his wife; and HAROLD 
JACKSON and GLADYS JACKSON, 
his wife; on their own behalf and on 
behalf of others similarly situated as 
a class. 

Defendants. 

No. C-347 

PROOF OF SERVICE 

State of Michigan 
: 5S. 

County of Wayne 

CHARLES L4 BURLEIGH. JR .. being first duly sworn, deposes and 
says that he is associated with the firm of Miller, Canfield. Paddock and Stone. 
and that he did on the 24th day of May, A. D. 1974, serve copies of Motion for 
Entry of Judgment, Judgment Establishing Level of Lake Missaukee and 
Approving Special Assessment District, and Notice of Hearing thereon, upon 
the following: 

James C. Thompson, Esq. 
Kilmer Building 
Reed City, MI 49677 

K. E. Thompson, Esq. 
308 E. Front Street 
Traverse City. MI 49684 

by mailing copies thereof in sealed envelopes plainly addressed to them as 
above, with postage thereon fully prepaid, and depositing said sealed envelopes 
in the United States mail depository located on the first floor of The Detroit 
Bank &: Trust Building, Detroit, Michigan. 

Further deponent saith not. 

Charles L. 

CLERK, <':I/(CI)1'1' COl K 
18th .JUU1C1AL OIYrKLT / 
MIS~ALK!::l:: COL\TY, \P rllr" \,'i 
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BOARD OF COMMISSIONERS FOR MISSAUKEE 
COUNTY and MISSAUKEE COUNTY ROAD 
COMMISSION, 

Plaintiff a - Appellants, 
'0 

JOHN R. NYLAND and DOROTHY A. NYLAND, 
hi. wife, and HAROLD JACKSON and GLADYS 
JACKSON, his wife; on their own behalf and on 
behalf of others similarly situated as a class, 

CHESTER C. PIERCE 
3130 --C-asmere 
Hazntrarnck, Michigan 48ZIZ 

'''' D1n'AOIT BANK. nun BD'1LD1lfO 

DaTaorr. IIlCBlOAN 41.", 

TaLJ:PROffII " ...... 

OF COUNSEL 

Defendants - Appellees. 

BRIEF OF APPELLANTS 

ATI'ORl'!'ftB roa Plaintiffs -Appellants 

Docket Xo. 
~----
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Court No. C-347 
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QUESTION PRESENTED: 

Were the Board of Conunissioners for Missaukee County and the 

Missaukee County Road Commission precluded from proceeding on their 

complaint in the court below by reason of the lake level order entered by 

II I Judge Lamb in 1942? 

i 
! 
~ • 
I 
i • 
i 
• • 
! 

I 
~ 

l 
i 

I 
~ 
~ 
; 
i 

The trial court answered "Yes. II 

Appellants answered "No." 
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STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

BOARD OF COMMISSIONERS FOR MISSAUKEE 
COUNTY and MlSSAUKEE COUNTY ROAD 
COM MISSION. 

Plaintiffs -Appellants. 

-vs-

JOHN R. NYLAND and DOROTHY A. NYLAND. 
his wife. and HAROLD JACKSON and GLADYS 
JACKSON. his wife; on their own behalf and on 
behalf of others similarly situated as a class, 

Defendants-Appellees .. 

BRIEF OF APPELLANTS 

STATEMENT OF FACTS 

Court of Appeals 
Docket No. 

Mis saukee Circuit 
Court No. C-347 

Lake Missaukee. the subject of the action from which this appeal is 

taken, is a. natural inland public lake located wholly in Missa.ukee County, 

Michigan (R 1,27.434,45,41). It is not controverted that in 1942 the loevel of 

Lake Mlssaukee was low. and that this situation led to the institution of 

proceedings by the Missaukee County Prosecuting Attorney. as directed by 

resolution of the Missaukee County Board of Supervisors. to establish a 

normal level for Lake Missaukee (R 51. 71. 73). These proceedings 

culminated on April 16. 1942 when the Honorable Fred S. Lamb of the 

Missaukee County Circuit Court entered an order whereby the normal level of 

Lake Missaukee was established at an elevation of 1. 238. 0 feet U,S.G.S. (R 51). 

Act 194 of Public Acts. 1939. the statute under which the April 16. 

-1-
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1942 order was entered, provided the following procedure for lake level 

determination: 

"Sec 3. Whenever in the judgment of the board of 
supervisors of any county. or in the judgment of the conservation 
commission. or in the judgment of such board of supervisors 
and the conservation commission, acting jointly. it shall be 
deemed expedient to have determined and established the 
normal height and level of the waters in any inland lake 
situated in said county for the purpose of promoting the public 
health. welfare or safety and the conservation of the natural 
resources of this state, such determination shall be arrived at 
in the following manner! In the event the board of 8uperviso1"s 
takes action alone under the provisions of this act, such board 
shall by resolution. duly adopted, determine the expediency at 
any regular or special meeting thereof and shall direct the 
prosecuting attorney of the county to institute by proper petition 
in the circuit Court of said county a proceeding for such deter­
minaHon. Such prosecuting attorney shall thereupon prepare 
and file in said COUrt a petition on behalf of the board of super­
visors of said county, addressed to said court, in which said 
petition shall be set forth the description of the lake and the 
reasons why the normal height and level of the waters thereof 
should be determined and established: Provided, That when 
the waters of any inland lake are situated in 2 or more 
counties. the normal height and level of the waters of such 
lake may be determined in the same manner and with the same 
effect as the waters of any lake lying wholly within 1 county, if 
the several boards of supervisors of all the said counties 
determine such expedient and by resolution direct the pro­
secuting attorney of anyone or more of said counties to 
institute such proceedings for such determination. 

"If the conservation commission shall by resolution 
deem it expedient to have the normal height and level of any such 
inland lake determined. whether wholly situated in 1 county or 
situated in l or mOre counties. such commission shall authOrize 
the director thereof to institute by proper petition on behalf 
of the state, in the circuit court of any county in which the whole 
or any part of said lake shall be situated, a proceeding for such 
determination. Said petition shall contain the allegations and the 
reasons therefor as hereinabove set forth. The conservation 
commission may likewise join with the board or boards of 9upcr~ 
visors of any counties of the state in instituting proceedings as 
herein set forth for such determination. 

"Upon receipt of any such petition. the court shall fix <\ 

day of hearing. shall direct the prosecuting attorney and/or 
the conservation commission, or both, in the event of joint 
action. to give notice thereof by publication in one or more 
newspape-ra of general circulation in said county. and in the 

-2-
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event the waters of such inland lake are situated in 2 or more 
counties. in one Or more newspapers in general circulation in 
each of the counties in which said lake or any part thereof is 
situated. Said notice shall be published at least once each 
week for 6 successive weeks prior to the date fixed for such 
hearing. Said court shall also direct that copies of the published 
notice of hearing shall be served by registered mail upon all the 
owners of record of lands abutting Or touching on said lake, said 
notices to be mailed at least 3 weeks prior to the date set for 
hearing. 

liOn the day of hearing, the court shall proceed to hear 
the allegations and proof with respect to the matters set fOrth 
in said petition and shall, by order entered in the records of 
said court. fix and determi!!<:' the normal height and level of 
such waters. A certified copy of such order. when final, shall 
be filed in the office of the register of deeds of every county 
in which said lake or portion thereof is situated. Such order 
shall be final as to the facts. but any interested party claiming 
to be aggrieved thereby may make application to the supreme 
court of the state for a writ of certiorari to review such pro­
ceeding. The board of supervisors and/or the conservation 
commission, in the preparation and presentation of the 
allegations and proofs in support of such petitions, may require 
the assistance of the drain commissioner of the county or 
counties affected thereby with respect to the facts. conditions 
and methods necessary to the proper accomplishment of the 
purposes of this act." (emphasis supplied) 

At the time of the 1942 proceeding. Act 194 contained two proviSions relating 

to payment for the cost of necessary dams and embankments where prO-

ceedings under the Act were initiated at the direction of a county board of 

supervisors. Section 13 of the Act applied in cases where the proceedings 

involved a public lake! 

trSec. 13. In the event the board or boards of super­
visors alone conduct the proceedings hereunder. the expense 
of determining the normal height and water level of any 
inland lake. the expense of constructing and maintaining any 
dam or embankment, as herein prOVided. together with thf'! 
cost and expense of acquiring lands and other property by 
condemnation necessary thereto. shall be assessed, levied 
and collected upon the taxable real estate of the county, the 
same as other general taxes are assessed. levied and 
collected in such county Or counties. whenever such inland 
lake shall be a public lake. II 
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Where private lakes were involved. Section 14 provided as follows: 

IISec. 14. H such inland lake shall not be a public lake, 
and if the board or boards of supervisors believe that a portion 
of the a rea in the vicinity of the proposed improvement will 
be benefited by such improvement, they shall, by an entry in 
their minutes, determine that the whole or any just proportion 
of the compensation awarded by the jury or commissioners, in 
the event of condemnation proceedings, as hereinabove provided. 
and the estimated cost of the dam Or embankment. shall be 
assessed upon the owners or occupants of real estate deemed to 
be thus benefited. Such board or boards may include therein 
the cost and expense of the condemnation proceedings and the 
estimated cost of the proceedings for assessments of benefits 
Or such part thereof as they may deem just. and they shall by 
resolution fix and determine the district or portion of the 
county benefited and specify the amount to be assessed upon the 
ownerS or occupants of the taxable real estate therein. The 
amount of the benefit thus estimated shall be assessed upon the 
owner or occupants of such taxable real est ate in proportion as 
nearly as may be to the advantage which such lot, parcel. or 
subdivision is deemed to acquire by the improvement. 

liThe assessments shall be made. and the amounts 
levied and collected in the same manner and by the same 
officers, and proceedings had. as nearly as may be. as is pro­
vided for the assessment. levying and collection of special 
assessments for public improvements Wlder the provisions of 
act number 124 of the public acts of 1883. as amended. and as 
may hereafter be amended. being sections 3800 et seq. of the 
compiled laws of 1929. The provisions herein contained for 
the levying and collection of taxes for the purpose of paying for 
the improvement and its maintenance. shall be applicable only 
to proceedlngs commenced under the provisions of this act by 
the board or boards of supervisors of the respective counties 
of the state. hi the determination of taxes necessary to be 
raised for the purposes herein contained. such board or 
boards of supervisors shall make proper allowances for any 
gifts Or grants in aid received and accepted by said county for 
such purpose. II 

The Act contained no provision, however. for creation of a special 

assessment district to defray the cost of improvements necessary to maintain 

th(' level of a public lake. 

By virtue of the structure of Act 194, it must be assumed that the 

County at large bore the cost of lIuch measures as were necessary to correct 
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deficiencies in the level of Lake Missaukee. which led to the 1942 proceedings. 

It was not until 1952, however. that the lake first rose to a level substantially 

in excess of 1.238 feet ( R 73 ). 

By coincidence. it was in 1952 that the legislature undertook to 

remedy the unavailability of special assessment proceedings for improvements 

involving public lakes under Act 194. Act 116 of Public Acts, 1952 amended 

Section 14 of Act 194 to read as follows: 

"Sec. 14. If such inland lake shall not be a publiC lake, 
or if the board or boards of supervisors believe that a portion 
of the a rea in the vicinity of the proposed improvement will be 
benefited by such improvement. they shall, by an entry in 
their minutes, determine that the whole or any just proportion 
of the compensation awarded by the jury or commissioners, in 
the event of condenmation proceedings, as hereinabove pro­
vided. and the estimated cost of the dam or embankment. 
shall be assessed upon the owners or occupants of real estate 
deemed to be thus benefited. Such board or boards may include 
therein the cost and expense of the condemnation proceedings 
and the estimated cost of the proceedings for assessments 
of benefits Or such part thereof as they may deem just, and 
they shall by resolution fix and determine the district or 
portion of the county benefited and specify the amount to be 
assessed upon the owners or occupants of the taxable real estate 
therein. The resolution may also provde for the issuance and 
sale of special assessment bonds in anticipation of the collection 
of said special assessment taxes. The amount of the benefit 
thus estimated shall be assessed upon the owner or occupants 
of such taxable real estate in proportion as nearly as may be to 
the advantage which such lot. parcel. or subdivision is deemed 
to acquir~ by the improvement. 

"All prcccerlings relating to the making. levying and 
collection of special assessments herein authorized and the 
issuance of bonds in antiCipation of the collection thereof 
shall conform as near as may be to the proceedings for 
levying spedal assessments and issuing special assessment 
bonds of villages. as set forth in Act No.3 of the Public Acts 
of 1895. as amended, being sections 67.24 to 67.34. inclusive, 
of the Compiled Laws of 1948. The provisions herein con­
tained for the levying and collection of taxes for the purpose of 
paying for the improvement and its maintenance. shall be 
applicable only to proceedings commenced under the provisions 
of this act by the board or boards of supervisors of the 
rC8pcctive counties of the state. In the determination of taxes 
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necessary to be raised for the purposes herein contained, 
such board or boards of supervisors shall make proper allow­
ances for any gifts or grants in aid received and accepted by 
said county for such purpose. " 

Act 128 of Public Acts. 195Z.further amended Act 194 in respect not here 

material. Act lZI of Public Acts, 1954 again amended Act 194, making 

changes in the procedure established in Section 3 of this Act. By Act 12 of 1960, 

: Section 14 of Act 194 was given the following form: 

! 
; 
~ • 

J 
i 
S 
! 
~ 
~ 
• · • 
~ 

I 
! 
1 
~ 

I 
i 
I 

I 
~ 

"Sec. 14. 1£ such inland lake shall not be a public 
lake, or if the board or boards of supervisors believe that 
a portion of the area in the vicinity of the proposed improve­
ment will be benefited by such improvement, by an entry in 
their minutes they shall determine that the whole or any just 
proportion of the compensation awarded by the jury or com­
missioners. in the event of condemnation proceedings, as here­
inabove provided. and the estimated cost of the dam or 
embankment shall be assessed upon the owners Or occupants 
of real estate deemed to be thus benefited. In the event a 
special assessment district has been created and a dam or 
embankment constructed, then the board of supervisors. upon 
petition of at least 55% of the taxable property owners of 
said district, or by resolution duly adopted, may assess the 
cost of operation. repair and maintenance of the dam or 
embankment against or upon the owners or occupants of real 
estate subject to taxation in the original special assessment 
district. Such board or boards may include therein the cost 
and expens e of the condemnation proceedings and the estimated 
cost of the proceedings for assessments of benefits or such 
part thereof as they may deem just. and they shall by resolu­
tion fix and determine the district or portion of the county 
benefited and specify the amount to be assessed upon the 
owners or occupants of the taxable real estate therein. The 
resolution may also provide for the issuance and sale of 
special assessment bonds in antiCipation of the collection 
of said special assessment taxes. The amount of the benefit 
thus estimated shall be assessed upon the owner Or occupants 
of such taxable real estate in proportion as nearly as may be 
to the advantage which such lot, pa reel. or subdivision is 
deemed to acquire by the improvement. 

"Enlargement of district. 
liAs provided in this act whenever costs of operation. 

repairs or maintenance are to be assessed against an 
exi8ting special assessment district, the board of supervisors 
may enlarge the district if a determination is made that 
additional property owners shall benefit from the work to be 
done. " 
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"Procedure for levy and collection of special assess­
ments and taxes. 

"All proceedings relating to the making, levying and 
collection of special assessments herein authorized and the 
issuance of bonds in anticipation of the collection thereof 
shall conform as near as may be to the proceedings for 
levying special assessments and issuing special assessment 
bonds of villages. as set forth in sections 24 to 34 of 
chapter 7 of Act No.3 of the Public Acts of 1895, as amended, 
being sections 67.24 to 67.34 of the Compiled Laws of 1948. 
The provisions herein contained for the levying and collection 
of taxes for the purpose of paying for the improvement and its 
maintenance shall be applicable only to proceedings com­
menced under the provisions of this act by the board or 
boards of supervisors of the respective counties of the state. 
In the determination of taxes necessary to be raised for the 
purposes herein contained, such board or boards of super­
visors shall make proper allowances for any gifts or grants 
in aid received and accepted by s aid county for such pur-
pose. II 

In 1961. Act 194 was repealed and superseded by Act 146 of Public Acts, 

1961, known as the Inland Lake Level Act of 1961. 

On May 18, 1970, Missaukee Circuit Court action No. C-2BO was 

instituted by Harold Jackson and Gladys Jackson. on their own behalf and on 

behalf of all others similarly situated, against the Missaukee County Board of 

Commissioners and the Missaukee County Road Commission. The order in 

that action signed by Acting Judge Elza H. Papp on June 16. 1970 found that 

the defendant Boards "have for some time past been aware" of a public health 

emergency affecting residents of Lake Missaukee as a result of high lake 

levels (R54). An exhibit to the complaint filed in that action. all allegations 

of which where expressly found to be true in the June 19, 1970 order. indicates 

that after a period of consistently high lake levels in 1954. 1955 and 1956 the 

next time the lake was in excess of its normal level for more than six months 

occurred in 1968. which was also the first year since 1956 in which the normal 

level was exceeded by more than half a foot (R 54). In order to bring the level 

of thr lake back down to 1,238 feet. Judge Pappi. order of June 16. 1970 
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required the defendant Boards to proceed with construction of a lake level 

control outlet (R 54- 55) 

On July 29, 1970, civil action No. C-292 was instituted by Kenneth 

E. Lutz, Ruth C. Lutz, Roy Winterrowd and Helen Winterrowd on their own 

be hall and on behalf of all other persons similarly situated against the 

Missaukee County Board of Commissioners and the Missaukee County Road 

Commission. This action was consolidated with No. C -280 by Judge Papp's 

j 
order signed September I, 1970,which order contained certain provisions in 

! 
! favor of Kenneth and Ruth Lutz in connection with temporary pumping 

I operations employed by the defendants to lower the lake level (R 76). This 

• z 
~ order also gave tentative approval to an "engineering design plan" submitted , 
i 
~ 

to the Court on behalf of the Board of Commissioners and the Road 

• 
! Commission and ordered the two Boards to employ title searchers lito 

~ expedite the forming of the special assessment district for the purposes of 

! building a pernua.nent installation which shall set the lake level at 

l 
• 
~ 

approximately 1,238 feet" (R 76). 

t On March 30, 1971, John R. Nyland and Dorothy A. Nyland, his wife, 

!3 et aI, commenced action No. C-323 against the Missaukee County Board of 

l 
~ 

Commissioners as sole defendant. This action was consolidated with files 

i C-280 and C-292 by force of the Judgment entered by the Honorable William 

R. Peterson on April 15. 1971 (R 53). By the terms of this Judgment it was 

determined "that under t..;e provisions of the Lake Level Act and the Order of 

this Court entered on April 16, 1942 pursuant to a petition filed by the Board 

of Supervisors of the County of Missaukee that it is the clear and 

mandatory duty of the defendant to maintain the lake level of Lake 

Mbeaukee ae set forth in said Order" (R 52). The Judgment also ordered the 
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Board of Commissioners to IlCorthwith make adequate provisions to maintain the 

lake level of Lake Missaukee at 1.2.40 feet" and to "make adequate provisions to 

reduce the lake level of Missaukce to 1.2.38 feet" (R 53). 

By having come into possession of the consolidated file. Judge 

Peterson acquired a background in the matters at issue in this case. During 

argument in the court below. counsel were able to elicit this background simply 

by referring to the Circuit Court file number (T 3-5). On August 25. 1971. 

! : Judge Papp entered a final Order in case No. 280, in which she recited the 

i 
~ court's previous order to open an outlet from Lake Missaukee, found that the 

• I defendant Boards had complied with the order, and dismissed the action without 

i costs (T 5). 

~ On October 29. 1971, the Missaukee County Board of Commissions ; 
~ 
: and the Missaukee County Road Commission filed their complaint in the action 
• I 

I 
I 

f rom which this appeal was taken. invoking the provisions of the Inland Lake 

Level Act of 1961. as amended by Act 175 of Public Acts. 1969. MSA § 11 . 300 

I (1) et seq .• MCLA § 281.61 Et SEq. and seeking confirmation of the boundaries of 

! 

I 
I 
i 

a special assessment district to defray the costs of constructing the lake level 

control outlet (R I, 27). An Answer was filed on behalf of Norman V. 

Lincoln. admitting most of the allegations of the Complaint. but claiming that 

the entire county benefited from the improvements and requesting that the 

special assessment district include the entire county (R 43-44). A 

separate answer was filed by John R. Nyland and Dorothy A. Nyland. et al. 

which took the position that the order entered by Judge Lamb in 1942. fixed the 

obligation of the county to construct and pay for the lake level control outlet 

without recourse to special assc8sment.and raised questions of estoppel by 

way of affirmative defense (R 46-50). A reply was made to affirmative matters 

contaim'd in the second answer and the County Boal'd of Commissioners and 
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County Road Commission moved for summary judgment (R 70-74). At the 

hearing on the motion held on February 10, 1972, Judge Peterson determined 

to grant summary relip-f in favor of the defendants, and his order dismissing 

the County's complaint was entered March 3, 1972. The order of March 3rd 

holds that the 1942 lake level order was res adjudicata as to the County's 

claim of right to establish a special assessment district and that the 1942 

order established property rights in the riparian owners to have the lake level 

maintained thereafter at the expense of the County (R 78). 
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ARGUMENT 

I. THE ACTION TO CONFIRM A SPECIAL ASSESSMENT DISTRICT/ 

WAS PROPERLY BROUGHT UNDER THE INLAND LAKE LEVEL ACT OF 1961. 

AS AMENDED. 

There is no suggestion that the County has failed to comply with the 

requirements of the Inland Lake Level Act of 1961. as amended. in filing this 

: action. : 
Section 3 of the 1961 Act provides that l1[t]he board of supervisors of 

i • , 
• 

any county in which the whole. ,. ,. of the waters of any inland lake is situated 

.: may upon its own motion ~ •• cause to be determined the normal height and 
~ 
! 

t 
5 , 
• 
! 
~ 
• · • 

level of the waters in the inland lake ..•• 1/ This the County Board of 

Commissioners sought to do by its resolution of October 27, 1971, a copy of 

which was attached to the County's complaint. Section 5 of the 1961 Act provides 

~ that "(w]henever the board of supervisors of any county deems it expedient to 

~ 
21 have determined and established the normal height and level of the waters in 

I 
~ any inland lake •.. the board, by resolution shall determine the expediency of 

~ 
! and the method of financing .•. "{emphasis supplied) of projects for maintaining 

I the lake level. This the Board also did by its resolution of October 27, 1971. 

i Likewise, a8 required by Section 5, the Board directed "the pro8ecuting attorney/ 

~ of the county to institute by proper petition in the circuit court of the county a 

• proceeding for determination." As provided in Section 10 of the 1961 Act, these 

steps should have resulted in ~ pr'X"~e<iir..'S whercb-i 

"The court shall hear proofs and allegations of all parties 
interested. The court shall determine the level to he established 
and. maintained and shall have continuing jurisdiction and may 
provide for departure from the normal level as may be necessary 
to accomplish the purposes of this act. The court shall confirm 
the special assessment district boundaries within 60 days following 
the lake level determination. II 

(M.S. A. § 11.300 (101; M.C. L. A. § l81. 70) 

While it was not denied that these steps were followed properly. it 
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I waa claimed, and it was held by the court below, that the County was precluded 

from taking such action by the existence of the 1942 lake level order. 

n. THE 1942 LAKE LEVEL ORDER WAS NOT RES ADJUDICATA 

AS TO THE COUNTY'S RIGHT TO ESTABLISH A SPECIAL ASSESSMENT 

DISTRICT. 
I 
i,.1 

Laying aside for the moment the question of whether it is appropriate 

~ to apply the doctrine of res adjudicata to a lake level determination. that 

! 
~ doctrine clearly has no application to the establishment of a special assessment 
, 
~ district by the County. It is firmly established that the doctrine of res adjudicata 

i 
~ applies only to hear matters adjudicated~ or which could have been adjudicated. 

• < 
~ 

~ 
• 
! 
; 
I 
i 
! 

I 
i 
~ • 

in prior litigation between the same parties concerning the same issues. The 

requirement of identity of matters in issue was stated in McCormick v. Hartman. 

306 Mich. 346 (1943 1 as follows: 

" 'The first essential of the rule of ~ judicata is the 
identity of the matter in issue. The "matter in issue" is 
defined to be nthat matter upon which the plaintiff proceeds 
by his action, and which the defendant controverts by his 
pleadings." I LeRoy v. Collins. 165 Mich. 380. 

" 'A judgment is not res judicata unless the identical 
matter in issue in the subsequent proceeding was determined 
by the former adjudication. ' Creek v. Laski. 248 Mich. 425, 
430 (65 A. L. R. 1113). 

" 'The general rule is that judgments are ~ judicata 
only as to matters in issue or that could have been put into 
issue in the law action.' Thompson v. Doore. 269 Mich. 466. II 

McCormick v. Hartman, 346M 346, 351(At 351 of the opinion.) 

In that case it was held that prior litigation between a salesman and a distributor 

concerning the division of profits from sales was not a bar to the salesman's 

lubsequent claim for part of a credit to a customer which was returned to the 

selling organization by reason of customer's prepayment of a note. This was 

in the nature of contingent claim, the Court noted at 350. and so "was not a 

claim which [the aale.man] could have asserted in a former luit at law between 

the.e lame partie ••••• " 
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The question of identity of matters in issue is sometimes tested by 

asking whether the same proofs would sustain both the prior and the subsequent 

actions. Thus. in Rose v. Rose, 10 Mich. App. 233 (1968), it was held that an 

action for separate maintenance constituted a bar to a subsequent action for 

absolute divorce brought on the same grounds. At 236-37 of the opinion the 

Court observed: 

"The test for determining identity of claims 
in 30 A AJTl Jur. Judgments, § 365: 

is set forth 

II 'In the application of the doctrine of res judicata, if it 
is doubtful whethe r a second action is fa r the same cause of 
action as the lirst, the test generally applied is to consider the 
identity of facts essential to their maintenance, or whether the 
same evidence would sustain both. If the sanle facts or evidence 
would sustain both, the two actions are considered the same with-
in the rule that the judgment in the former is a bar to the subsequent 
action. If, however, the two actions rest upon different states of 
facts, or if different proofs would be required to sustain the two 
actions. a judgment in one is no bar to the maintenance of the other. I " 

Whether the parties to prior litigation could have put in issue matters 

I thereafter sought to be decided in a subsequent suit, or whether substantially 

l the same proofs would sustain both actions. are questions readily answered 

~ 
.. where a controlling provision of a statute has been changed between the two 

I 
~ actions. This was the situation in the case of Detroit Edison Co. v. State Boar 

5 of Tax Administration, 298 Mich. 259 (1941), where the company protested pay-

~ i ment of sales tax on compensation received for the furnishing of heat from its 

central heating steam plants. Because steam was not actually delivered to the 

company!s heating customers. the contpany had prevailed in a former action 

challenging collection of the tax. That action had been decided prior to amend­

• 
ment of the statute to provide the (ollowing definition: 

II !The term "sale at retai}lI includes sales of electricity, 
natural and/or artificial gas and steam when made to the con­
sumer or user for consuntption or use rather than for resale: 
Provided, however. That the term "sale at retail" shall not 
include the sale of water through water mains. I " 

At Z62 of the opinion. 
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I After the statute had been amended, the company pleaded the former adjudication 

in bar of collection of th~ tax. The Court found the doctrine of res judicata 

inapplicable: 

"Plaintiff invokes as res judicata an unappealed holding 
of the Wayne circuit court in a suit between these same parties 
previous to the amendment to the act, that: 

" , "The term, sale at retail. includes sales of electricity 
for light. heat and power. and the sale of natural and artificial 
gas," is sufficient to include tha sale of steam actually delivered 
as such to a customer, ' and 

" 'That said Act No. 167. Pub. Acts 1933, does not apply 
to the steam heating service furnished by plaintiff. where the 
furnishing of such service takes the form of a sale and delivery 
of thermal units by the passing of steam through a radiating system. 
such se rvice * * * not constituting a sale taxable unde r the act. ' 

"The reafter the legislature, as before stated. amended the 
term 'sale at retail' to include 'steam. I and we now have the 
question anew for decision under such subsequent enactment and 
issues thereon untrammeled by the doctrine res judicata." 
Edison v. State Board, 298 Mich. 259. 262 (At 262 of the opinion.) 

Nothing could more clearly state the applicability of res judicata in these 

,; circumstances than the Court's declaration that, after the amendment. "we now 
i 
~ have the question anew for decision under such subsequent enactment. .. 

A strong parallel can be drawn between the position of the Board of 

I Tax Administrators in the foregoing ca •• and the position of the Board of 

~ Commissioners for Missaukee County in the court below. The tax sought to 

• 
be collected in each case is asselu:ed under a statutory provision not in 

existence at the time of the prior litigation. With the change in the statute in 

each case there is a question as to the basis (or the tax which could not have 

been raised and decided in the prior litigation. This is more st riking in the 

instant caae, since it would have been absurd to claim any basis (or specially 

Assessing the riparian owners on Lake Missaukee prior to the enactment of 

Act 116 of 1952. Likewi •• , the proofs nece .. ary and sufficient to su.tain I 
taxation at the time of subsequent litigation in each case would not have 8ustaine1 
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the tax in the first instance. Certainly, proofs relating to special assessment 

boundaries and the description of properties therein could not have been given 

effect at the time of the 1942 proceeding to set the level of Lake Missaukee. The 

doctrine of res judicata simply has no relevance to the Countyls right to establis 

a special assessment district under the Inland Lake Level Act of 1961. as 

amended. 

III. THE 1942 LAKE LEVEL ORDER DID NOT ESTABLISH 

• : PROPERTY RIGHTS IN THE RIPARIAN OWNERS ON LAKE MiSSAUKEE TO 

i • HAVE THE LAKE LEVEL MAINTAINED THEREAFTER AT THE COUNTY'S 

• i EXPENSE. 

~ 
i The proposition that the 1942 order created a right in riparian owners 

! 
f. to maintenance of the level of Lake Missaukee free from any future expense is 

· • 
:. reducible to absurdity. A general application of this proposition would mean 

I 
I 
l 
t 

i 

that once a road was established or a sewer laid, no special assessment could 

ever be levied for repair, replacement or maintenance of such improvements. 

Michigan authorities expressly reject such a theory. 

The question was raised squarely in Sheley v. Detroit. 45 Mich. 431 

I (18811 and dealt with at length in the Court'. opinion issued by Justice Cooley. 

I The complainant in that case was the owner of property abutting Woodward 

Avenue in Detroit which, in the words of the opinion. "has been paved and 

repaved several times. sometime'J at the expense of abutting owners and some-

times not. according as the law in force at the time provided." (At 431-32 of 

the opinion.) The complainant denied the constitutionality of an assessment 

for the cost of removing a cobble stone pavement and laying a new one of cedar 

blocks. stating the question at issue to be "[t]he right of the Legialature to 

authorize municipal authorities to require the owneu of property on streets 

in the city to continue, at their own expenae. to repave them. whenever ordered 
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I
I by the common council •... II (At 432 of the opinion.) After affirming the 

I 

power to assess the cost of such improvements on a frontage basis, the Court 

turned to this question at 434-35 of the opinion: 

= : 
i 
i 
i 

lilt is urged, howeve r, that even conceding it to be admis­
sible to charge the owne rs of abutting lots with the cost of the 
first pavement of the street, the special exaction should stop 
there, and all repaving should be by general levy. But the 
learned counsel for complainant does not undertake to explain 
to us how it can be that the legislature can have power to order 
the !irst improvement at the expense of adjoining owners, and 
still not have power to order any subsequent pavement on the 
like basis. The argument to that effect appears to assume that 
a pavement once laid is an improvement which is to last for ages, 
like some substantial structure of granite or marble; and that the 
adjacent proprietors having incurred the expense of making it, the 
comparatively insignificant cost of keeping it in condition for use 
from year to year ought properly and justly to be taken upon the 
shoulders of the community. But no assutnption can be more 
unfounded. A pavement is but a temporary improvement of the 
street. It:may last for five years, or ten. or twenty~ but at the 
end of some short period the street will need a new one, and the 
question who shall be at the cost of it is the same as before and 
rests upon the same equities. It can never be said of any street 
that it is permanently paved. It is paved for the time being only; 
and the payment will wear out 0 r become unsuitable. just as a 
sewer will decay or become inadequate to the needs it was intended 
to meet. 

urr there is any soundness in the theory on which the bill 
is filed. it must be found in this: that when the adjacent owners 
have once made the street a substantial thoroughfare at their own 
expense~ a principle of constitutional justice requires that the city 
should afterwards maintain it as a substantial thoroughfare. But 
any such principle rests upon such a basis of uncertainty that it 
would not only be difficult of application. but lead to the most 
absurd results. When shall it be said that the duty of the property 
holder in making the thoroughfare is fully performed? Is it when 
the street is planked? Or when it is laid with cobble stone? .•. 
And if it ('.an be exercised but once for all time, as to any particular 
parcel of land, shall the {legislative] power a generation hence depend 
upon the unce rtain recollection of old inhabitants as to the nature of 
the first improvements, and how the cost was borne, or perhaps 
upon the care with which city records a.re made up and kept?" 

The problem With the theory of perpetual rights in public improvementi' 

imp rovement~ 

temporary in nature to a greater or lesser degree, hut circumstances may chang~, 

as Justice Cooley clearly saw it, is twofold: not only are all public 
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I 
! and what was once a satisfactory improvement may cea.se to be such: 

"Examine the case in whatever light we will, the supposed 
principle rests upon a fallacy. All street improvements are 
ordered in view of existing needs. and are, therefore. of one 
kind at one time and another at another time. as the needs are 
supposed to require. To~day in an incipient city they are cheap. 
imperfect and temporary; but ten years hence. if the city fulfills 
its promise, they may be expensive and constructed with greater 
regard to durability. The equity that the lot owners shall pay for 
the cheap. temporary improvement is no greater than that they 
or their successors in ownership shall pay for that which is more 
expensive, but which answers the local needs more perfectly and 
makes their lots more valuable. It will be no less fifty or a 
hund red years hence, though the improvement may have been 
renewed many times in the interval. It rested in the first place 
on the undoubted fact that all these local improvements, while they 
are public benefits in a general sense, have a special and peculiar 
value to the lots fronting upon them, and tend to increase their 
value in a degree bearing some proportion to the cost of the work. 
Let the improvements go to decay and the value of the lots will 
deteriorate; let them be renewed, and the price immediately comes 
up again. Leave a business street without a pavement. and busi­
ness will be driven from it. These are facts of cornmon observation, 
but they need no experience to prove them; they are what our reason 
would teach us to expect. There is ample ground. therefore, upon 
which the legislature may act when they decide that in thei r opinion 
considerations of equity require the cost of paving to be imposed 
upon the owners of a.butting lots. We do not hold that they decide 
right. for that is not our concern; we only decide that they have the 
power and the discretion to do what they have done." 
At 435-36 of the opinion. 

I So saying, the Court affirmed the decree of the trial court in dis:missing 

I complainant's action to restrain the tax sale of his property. i 
Ii The power of a municipality acting under proper legislative authorizatiln 
i I 

to make assessments for repair or renewal of existing improvements has been I 
upheld in numerous cases subsequent to Sheley. supra, and has been speCifically 

found to exi8t where the original cost of the improvement was borne at large. 

To this effect ie the case of City of Kalamazoo v. Perrin. 194 Mich. 484 (1916), 

in which the city sued a property owner to recover an assessment for the 

purpose of repaving and resurfacing the street which the defendant's property 

abutted. At 488 -89 of the opinion. the Court held: 
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"The third point made on behalf of appellant is that 
because. when the street was paved in 1902-03. the entire 
cost thereof was assessed against the property of the city 
at large, the city thereby elected: 

'To make all needed repairs in the pavement itself 
and to relieve the abutting property owners from assess­
ment upon the theory of benefits to be derived therefrom. I 

"Counsel foT' defendant does not assert that the city, 
by its election to charge the entire cost in 1903 to the city 
at large. thereby estopped itself forever from assessing the 
cost of repavement to the abutting owners; but that is the logic 
of the argument under this head. This seems to us not only 
unreasonable, but is clearly contrary to the charter (section 
20, chap. 16, as a.mended, Act No. 648, Local Acts 1907), 
which provides: 

'The city council shall have power to cause the public 
streets, highways, avenues. and alleys of said city to be 
graded. macadamized, paved. repaved, planked, or graveled 
and otherwise constructed, improved and repaired and the 
gutters paved. The cost and expense thereof may be paid by 
the corporation, or the same. or any part thereof, may, as the 
council may by resolution determine, be assessed on the prop­
erty adjacent thereto and benefited thereby.' " 

Judgment for the city in the amount of the assessment was affirmed. 

The question of successive assessments for the same purpose was 

again raised in Kuick v. City of Grand Rapids, 200 Mich. 582 (1918'. where 

plaintiffs sought to set aside an order confirming an assessment roll for a 

I sewer in the street in front of their property. Among plaintiffs! contentions 

~ 
was the following: 

"'Second. The property owned by us was assessed 
for a sewer in said street in the year 1903, and which assess­
ment was paid. ' " 
At 587 of the opinion. 

Speaking at 589 of the opinion, the court responded: 

"A study of the record has not convinced me that any 
of plaintiffls contentions ought to be sustained. The idea that 
their property was not at all benefited by the improvement i. 
preposterous. The fact that a sewer has been constructed for 
lome distance in a city street does not prevent its extension 
and enlargement as the necessities of property farther out on 
the street may t'equire, or the public health may demand. The 
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new improvement involved the old. and might of course 
destroy the old one entirely. In fact, it did destroy it, in 
this case, larger tile being used and laid at a greater depth 
than the old tile. Farthe: west, where the sewer was smaller, 
the old tile, all or some of it, was utilized. But plaintiffs did 
not own the tile and had no vested right to have the old sewer 
maintained. I! 
Kuick v. City of Grand Rapids, ZOO M 582, 587, 589 
(Emphasis supplied.) 

See also Graham v. City of Saginaw, 317 Mich. 427 (1947), quoting with approva 

from the opinion in Sheley v. Detroit,supra. 

i The foregOing cases are clear that establishment of a public improve-

~ 
3 ment does not endow persons benefited with a right to have the improvement 
i • ~ permanently maintained free of charge to them. This is true whether or not 

~ such persons contributed to the cost of the improvement originally: the fact 
~ 
~ ~ that the initial cost may have been distributed at large does not estop the 

~ 
• 
~ 
~ 

municipality constructing the improvement from specially assessing the cost of 

~ subsequent improvements or repairs. ConSidering these authorities, it cannot 

i ! plausibly be maintained that Judge Lamb's 1942 lake level order, which did not 

l require construction of a lake level control outlet, invested the riparian owners 
~ • .. on Lake Missaukee with a right to have such a facility built by the County with-

I 
~ 
5 

out expense on their part when the need for it later arose. If present assess-

ments do not guarantee against liability for future assessments when the need 

; 
i for them should arise. it is difficult to see how needed future assessments 

could be precluded by the lack of present assessments or the absence of present 

need for them. 

Moreover. the fact that the legislature does not provide at one point in 

time for assessments of a particular nature can hardly be said to indicate an in-

tent that such assessments shall never be authorized in the future. Even if suc 

an intent could be inferred, it would constitute an impermissible and void limita 

tion of the legislative powers of government. The legislature cannot bind the 

hand. of successor legislatures where the elements of contract. concession and 
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consideration do not appear, see Detroit v. Detroit &: Howell P. R. Co., 43 

Mich. 140, 145 (1880), In Harsha v. City of Detroit, 261 Mich. 586 (1933) it 

was said, concerning the claimed unconstitutionality of legislation which 

increased the limit of taxation on property in the city subject to assessment 

and increased the limit on bonded indebtedness of the city: 

"There can, in the nature of things, be no vested right in 
an existing law which precludes its change or repeal, nor 
vested right in the omission to legislate upon a particular 
subject ...... 

~ At 594 of the opinion. 

~ ~ See also Gale v. Board of Supervisors, 260 Mich. 399. 404 (193Z) and Johnson 

• I v. Liquor Control Commission. 266 Mich. 282, 286 (1934). 

<i It would seem therefore. that nothing in favor of the defendantt. in this 
§ 
5 
~ action can be derived either from the fact that they were not assessed in 

~ 
• connection with establishment of the level of Lake Missaukee in 1942 or from 

! 
3 the fact that there was in 1942 no procedure for assessing them. There is thus 

i ! no right in the defendants not to be as seased in connection with the lake level 

l control outlet constructed in Lake Missaukee by the County. 

~ • 

I 
~ 
5 

IV. THE 1942 LAKE LEVEL ORDER DOES NOT PREVENT THE 

COUNTY FROM COMPLYING WITH THE REQUIREMENTS OF THE INLAND 

i LAKE LEVEL CONTROL ACT OF 1961, AS AMENDED. 
i 

It may be suggested that even if the County's ability to establish a 

special assessment district has not been decided by Judge Lamb's 1942 order. 

that order nonetheless establishes once for all time the level of Lake 

Missaukee. and precludes any subsequent proceeding to get the lake level. 

If this were conceded, the argument would advance to the proposition that 

the 1961 Act make. no provision (or creation of a special assessment district 

apart (rom proceedings to establish a lake level,and therefore the County was 
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without power to establish a special assessment district in this case. 

Assuming that the doctrine of res judicata is appropriate to a lake 

level determination, that doctrine still will not bear the weight of the argument 

just described. Res judicata will be applied to prevent parties to a former 

action from subsequently seeking to establish a different resolution of the 

same issues, but the doctrine was never intended to preclude parties from 

J establishing claims extending beyond the scope of prior litigation. Thus in 

• : 
: 
~ • 

Palmer v. Kleiner, 236 Mich. 480 (1926), while it was held improper for 

plaintiff in an action to quiet tenure under a lease to introduce matters relating 

I to rental payments previously brought before a circuit court commissioner, 

i the plaintiff was permitted to introduce testimony that repeated possessory 

~ 
i 
~ 

proceedings were intentionally venatious. Speaking at 486 of the opinion. the 

~ 
: Court said: 
• 
~ 

I 
! 
l 

"Unquestionably, material issues squarely presented, tried 
before and deternrined by the comm.issioner and not appealed 
from in the former cases, may not be retried in a later case, 
but cannot preclude subsequent proceedings arising out of new 
issues and demands during the life of the lease." 

! 
~ No case has been found which, under the aegis of res judicata, would prevent 

~ 
~ • • 3 

~ 
i 

/I 

the County from seeking to affirm a previously established lake level in 

conjunction with special assessment proceedings. 

Nor is it certain that res judicata has any application to a judicial 

determination of a lake level. From the opinion in Rice v. Naimish, 6 Mich. 

App. 698(967), it appears that the level of Duck Lake in Oakland County hao 

been judicially determined at the same elevation in litigation between substan-

tially the same parties on four separate occasions. Rather than give conclu8o 

effect to these determinations, this Court noted simply: 

"Under these circumstances. the trial judge was correct 
in placing upon the plaintiffs the burden of proving any lake level 
less than 1,016.63 feet. II 
At 70S of the opinion. 
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There are, of course, compelling reasons in support of a reluctance to apply 

a doctrine such as res judicata in a manner that may impair the ability of 

goverrunental units to respond to unpredictable natural events. On the other 

hand, any application of the doctrine would presumably be sensitive to changes 

in circumstance, and thus would be productive of little in the way of permanence 

or finality. In either case, it is impossible to find any justification for applying 

the doctrine in the case of Lake Missaukee where the natural tendency of the 

:.: lake level has completely reversed itself between 1942 and 1968. 

~ 
~ These considerations aside, the language of the Inland Lake Level • 
t I Act itself does not support the construction that a lake level, once established 

t 
9 
i 
= ~ 
• 
~ 
~ 
t 

under the Act or under some prior act, is to be immutable thereafter. To the 

contrary, the statute conditions lake level determination proceedings on an even 

which may occur more than once, i. e., the decision of the board of supervisors 

~ that it is expedient to have a determination made. The language employed by 

~ the statute is that tt[w]henever the board of supervisors of any county deems it 
,; 

£ Q expedient to have determined and established the normal height and level of the 
~ 

I waters in any inland lake ••• 11 they shall adopt the required resolution (M. S. A 

~ § 11. 300 (5); M.e.L.A. § l81. 65 ). The statutory term "whenever," is 

~ 
,; 
j 
i 

by no means restrictive; it merely signifies the presence of some condition. 

In People v. Merhige, 212 Mich. 601 (I920}. the term was construed in the 

following statutory context: 

" IThat whenever any person shall plead guilty to an 
information filed against him in any circuit court it shall be the 
duty of the judge of such court, belore pronouncing judgment or 
sentence upon such plea. to become satisfied, , etc. 11 

Quoted at 609 -1 0 of the opinion. 

The Court interpreted the term as follows: 

" 'Whenever' is equivalent to 'as soon as,' 'at whatever 
time.' The word ie synonymous with, or eqUivalent to, the 
words lupon which, I 'where,' lin case' and lif. I In thie sense 
it i. a word of condition or contingency. In construing .tatutes 
the word is frequently an equivalent to 'if. I 40 eye. p.9l0 et seq. :I 
At 610 of the opinion. 
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'\ The caBe of Gage v. United State., 101 F. Supp. 765 (Ct. Cl. 1952) gave the 

following interpretation in construing a provision of Federal patent law~ 

"Section 1498 says 'whenever' an invention is used by 
the United States the owner may bring an action therefor in 
this court. 'Whenever' means. 'at whatever time' or 'no 
matter when. I The first use would give rise immediately to 
a cause of action. Then, later, another use, perhaps after a 
long interval, would give rise to another cause of action. Such 
seems to have been the plain intent of the statute. 'Whenever. f 

the statute says. a patented 'invention * * * is used or manufac-
tured by or for the United States * * :« the owner's remedy shall 
be by action against the United States in the Court of Claims 
* * * . f It does not say when it is first used the patentee shall 
have a right of action, but 'whenever' it is used. II 
At 766 of the opinion. 

I See also Hobby v. Hodges. 215 F.2d 754 (C. A. 10, 1954) holding at 758 that the 

i 
i 
= ~ 
• • 
! 

I 
! 
,; 

term "[w]hen used as an adverb, ... is defined to mean, 'At whatever time; 

no matter when. I When used as a conjunction. it is defined to mean, , At any 

or all times that; in any or every instance which. ' " 

Section 10 of the Inland Lake Level Act in fact states that the court 

"may provide for departure from the norrnallevel as necessary to accomplish 

~ the purposes of this act" (M. S. A. § 11. 300 (10); M. C. L. A. § 281. 70 ). The 
• 
~ 

i 
: 
!i 

~ 

matters constituting the necessity for such departure must of course come 

to the court's notice in some way, and the structure of the act implies that 

the parties empowered to initiate lake level dete===lln::.!:~oil.s are the appropriate 

; 
i parties to seek a departure. The statute states that departure from a normal 

level may be provided "to accomplish the purposes of this act, " those being 

"to provide for the determination and maintenance of the normal height and 

level of the waters in inland lakes of this state. for the protection of the public 

health. safety and welfare and the conservation of the natural resources of 

this state ...• " It would seem to do great violence to the purposes of the 

act if a. county board of supervisors were prevented from seeking a lower or 

higher lake level in order to avoid septic pollution or check the growth of 
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weeds, merely because a prior determ..ination had been made affecting the 

lake level. Moreover, it is scarcely to be presumed that the drafters of the 

1961 statute thought that human beings were any more infallible, or their 

determination less in need of occasional correction, in setting lake levels 

than they are in other respects. 

If it may be granted that a county board acting under the Inland Lake 

Level Act could seek establishment of a new level for an inland lake which 

departed from a previously determined level, it may be asked whether there is 

any reason why such a board could not seek determination of a lake level at the 

preViously established elevation if it deemed it expedient to do 80. Clearly. 

there is none. The statute etnpowers a county board to seek determinations 

without restriction as to number. the sole limitation being that imposed upon 

the court in terms of necessity and the purposes of the Act. The existence of 

a prior determination should in no way be construed as preventing a county 

from complying with the requirements of the Act for the purpose of defraying 

! the coats of needed public itnprovements. 

I 

I 
~ 
~ 
~ 
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RELIEF 

For the foregoing reasons. appellants the Board of Conunissioners 

for Missaukee County and the Missaukee County Road Commission 

respectfully request that the Court of Appeals reverse the Order dismissing 

their complaint in the court below and direct said court to hear and determine 

all matters 

complaint. 

Dated: 

pertaining to this cause in accordance with the tenor of said 

Chester C. Pierce 
Attorney for Plaintiffs -Appellants 
3130 Casmere 
Hamtramck, Michigan 48212 

Miller. Canfield, Paddock and Stone 

By, __ ~~~~~~~~~~~ ___ 
Charles L. Burleigh, Jr. 

Of Counsel 
2500 Detroit Bank & Trust Building 
Detroit, Michigan 48226 
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STANLEY D. STEUNBORN 
CIoiI/ AuU_ Ano.....,. G~""raI 

Clerk of the Court 

STATE OF MICHIGAN 

DEPARTMENT OF ATTORNEY GENERAL 

FRANK J. KELLEY 
A'rTORNEV GF.;N£HAI. 

LANSING 
48913 

June 29, 1989 

Missaukee County Circuit Court 
Missaukee County Courthouse 
Lake City, HI 49651 

RE: Board of Commissioners for Missaukee County and 
Missaukee County Road Commission v John R. Nyland, 
at ale Hissaukee County Circuit Court Case No. C-347 

Dear Clerk: 

Defendant State of Michigan conditionally consents to 
the Plaintiff's petition and an entry to modify a judgment 
establishing lake level as requested by plaintiff's petition. 

Accordingly, the State does not propose to attend the 
July 5, 1989 hearing unless for any reason the court requires its 
participation. Should the plaintiff or the court require the 
State's participation, please so advise. 

RH/rsc 
Ene. 
4/missau-1 

cc: John Dexter 
Gary C. Hoffman, Esq. 

Very truly yours, 

FRANK J. KELLEY 
At torney General 

'~M--~and Hwang ~ 
Assistant Attorney General 
Natural Resources Division 
530 West Allegan, 8th Floor 
Lansing, Michigan 48913 
Telephone (517) 373-7540 

FilED 7 - 3- 'Y1 
County Clerk -Regisler of DEedS 

~ 
--_._---

.... 



STATE OF MICHIGAN 
llLTlUL qRClLU' _cOUilTJQIl'l:f:I_E.COUNrY Qf l'I;rS_Sl\!JKE~ 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION. 

PLAINTIFF. 

VS 

JOHN R. NYLAND and DOROTHY A. 
NYLAND. husband and wife. and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife. on 
their own behalf and on behalf 
of other similarly situated as 
a class, 

DEFENDANTS. 
__________ - ______ 1 

Gary C. Hoffman (PI5040) 
Attorney for Plaintiffs 
Hoffman Building 
Lake City. Michigan 49651 
JH6) .8Hc4}2_6. ___ . _______ 1 

CONSENT TO HEARING ON 
PETITION TOMODIFY JUDGMENT 
ESTABLISHING LAKE LEVEL 
FILE NO. C 347 

NOW COMES John R. Nyland and Dorothy A. Nyland, and 

herewith consent and have no objection to Petition to Modify 

JudQment Establishing lake level scheduled for hearing on 
07/05/89 at 2,30 p.m. 

Dated: June 30. 1989 

~~LLJLJ.- Q eN R. NYLAND I~ 

FILED 1-6~n 
County Clerk -Register of Ile!ds 

~~ 



STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION. 

PLAINTIFF. 

VS 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife. and 
HAROLD JACKSON and GLADYS 
JACKSON. husband and wife. on 
their own behalf and on behalf 
of other similarly situated as 
a class, 

DEFENDANTS. 

-------------------------, 
Gary C. Hoffman (PI5040) 
Attorney for Plaintiffs 
Hoffman Bul1dino 
Lake City. Michigan 49651 
(616) 839-4326 , 

PETITION TO MODIFY JUDGMENT 
ESTABLISHING LAKE LEVEL 
FILE NO. C 347 

NOW COMES Board of Commissioners for Missaukee county and 

Mlssaukee County Road Commission and says unto this Honorable 
Court as follows: 

1.) That Lake Mlssaukee is an inland lake and its normal 

level was determined, by judgment of this court dated Aprll 

16. 1942. to be 1238.0 feet above sea level. 

2.) That an Order was entered in this cause on AUGust 

17. 1970. reafflrmlnq the lake level in Hissaukee County at 

"approximately 1238 feet pending final deSign and permanent 
installation. 

3.' That the original order only provided for hiQh water 
conditions not low water. 

4.' That in recent years there has been appreciable low 
water. 

5.) That this chanqe in cirCUmstances has resulted in 
your Petitioners takino this action. 

6.) That on Hay 31. 1974 an Amended Order was entered 
by this Honorable Court. COpy i8 attached hereto and made a 

flLEO '- . ~ c - fq ., 
County Clef •. Re';st.r 01 ~$ 

•• uss.,t,"tJI(t.f COIJ"~ "., 



GARY C. HOFfMAN 
AftOrIMt' .. ~ -­.... CIty, MIdl. -, 

part hereof. which permitted the Missaukee County Road 

Commission to impound an additional ana-half foot of 
water during the months of February. March, April and May, 

provided that the level of Lake Missaukee shall not exceed 

1238.5 feet above mean sea level". 

7.) That Plaintiff bring this action under the Inland 

Lake Level Act of 1961 (Act 146 of 1961) (MSA 11.300 et sub.) 
(MeL 281.61). 

8.) That Plaintiffs desire to continue to maintain the 

lake level for the months of June and July for the followinq 
reasons: 

a. The low level dur inq June, Jul y, AUQust and the 

first part of September have created pools of staonate water 
alono the beach, foul odor and requires additional weed clean­

up. plus potentIal accelerated week orowth, 

b. To create a more stable lake level durino periods 
of drought; 

c. To off set some major effects of a dry year, 

d. To qenerally Oive a more heal thy and appealable view 

of the lake and immediate beach area; 

8. The reduced water level has caused problems to boat 

launching at the County lagoon area, access to North bays and 

coves, boat damaqe by sand bars and rocks and many private 

moorings being unusable: 

f. Seeminyly apparent damaqe to spawning' areas and 

increasing' fish kill. 

9.' That the Hissaukee County Drain Commission is 

prepared to supervise and maintain such level for the months 

of June and July as they do for the other months. 

10.) That Defendant John R. Hyland and Dorothy A. Hyland 

have tacitly advised Petitioners throuoh their respective 

aoeota. that they have no objection to maintainino the lake 
level at 1238.5 feet and in fact would conSider it to be an 
asset so lonQ as it doesott exceed 1238.5 feet. 

........... -.J<-;:: •. 



11.) That Defendants Harold Jackson and Gladys Jackson 
no 10nO' own property in the special assessment district and 
therefore have no further interest de jure in these 
proceedings. 

12. ) That the modification of the lake level for the 
months of June and July is endorsed by the Missaukee County 
Park Commission. Missaukee County Planninq Commission. 
Missaukee County Board of Commissioners, Lake Township Board. 
Missaukee County Drain Commission, Lake City City Council. 
Lake City Downtown Development Authority. Lake City Plannlno 
Commission and the Lake City Area Chamber of Commerce as 
evidenced by the attached Resolutions. 

13.) That the Department of Natural Resources by and 
throuqh their respective agencies have no opposition to the 
modification for the months of June and July. 

14.) That notice of these proceedings have been given to 
Department of Natural Resources and the Attorney General' s 

Office pursuant to the statutes in such cases made and 
provided, Act No. 146, Public Acts of 1961 as amended by Act 
No. 175. Public Acts of 1969. 

15.) That to maintain the lake level at 1238.5 for the 
months of June and July would best protect the public health, 
safety and welfare, conserve the natural resources of this 
state. safequard and preserve property values around the lake 
and improve the system of drainaQe to properties in the Lake 

Hissaukee drainaqe basin. keep and maintain the waters in Lake 
Mlssaukee at normal heiqht and level; and provide the maximum 
benefit to the public. public aqencies. and public properties, 
all In accordance wIth the statute In such cases made and 
provided. 

16.) That as a further ehanqe of circumstances. at the 
time the lake level was established and the Orders placed in 
effect. there was no sewer system In Missaukee County. 

17.) That Mlssaukee County now has a sewer system 
coverlnq approximately 30' of the physical lake and 
approximately 30t of the populace. 

18.) That such extension of time for the months of June 
and July would not requlre any construction actIvity . 

. - --- ";~'--" -'. 
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GARY' C. JoIOffJMAH 
"ttonter at t..--­LMla., ...... -, 

19.1 That Petitioners throuqh their aqents, more 

particularly. Lake City Area Chamber of Commerce, has 

publicized the intent and import to this Petition In the local 
news papers with virtually little or no opposition. A copy 

of such advertisement belnQ attached hereto. 

20.) That the aforesaid Lake CIty Area Chamber of 

Commerce has mailed out In excess of 700 questlonnaires 

requestlnQ the input of Missaukee County residents and non­
resident property owners with virtually universal acceptance 

of the idea. A cOpy of such questionnaire belnq attached 

hereto and made a part hereof. 

WHEREFORE PETITIONERS PRAY, 

A.) That an Order be entered modifyino the prior 

Judqrnents and Amendments heretofore entered in this matter to 
maintain the lake level at 1238.5 feet tor the months of June 

and July. 

B.) That In all other respects the prior Orders entered 

1n this cause remain In full 

Dated: June 7, 1989 
<0,_ iil"CiMfd 

Gary . Hoff 
AttorneY fa laintiffs 
Hoffman BulldlnQ 
Lake City, Hichiqan 49651 
(616) 839-4326 



STATE OF MICHIGAN 

DEPARTMENT OF ATTORNEY GENERAL 

STANLEY D. STEINBORN 
C/rJq ~nst_ Ar--., G~,.,.rrd 

Clerk of the Court 

FRANK J. KELLEY 
ATTOR:"IIEV GENERAL 

LANSING 

48913 

June 19, 1989 

Hissaukee County Circuit Court 
Missaukee County Courthouse 
Lake City, HI 49651 

RE: ~ of Commissioners for Missaukee County and 
Hlssaukee County Road Commission v John R. Nyland 
and Dorothy ~ Nyland, et aI, Missaukee COunty 
Circuit Court File No. C 347 

Dear Clerk: 

Enclosed for filing find Michigan Department of Natural 
Resources' Conditional Consent to Petition to Modify Judgment 
Establishing Lake Level regarding the above captioned cause. 

fiLED {,-~t--fCj 
County Cleft· ReIIisIIr 01 Deeds 

~ 

Enclosure 
cc: Gary C. Hoffm.on 

Very truly yours, 

FRANK J. KELLEY 
Attorney General 

~~ 
Roland Hwang 
Assistant Attorney General 

Natural Resources Division 
Stevens T. Mason Building 
8th Floor 
530 w. Allegan 
Lansing, HI 48913 
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STATE OF mCHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF mSSAUKEE 

BOARD OF CmlMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf of 
others similarly situated as a class, 

Defendants. 

File No. C 347 

----------------------------~/ 
Gary C. Hoffman (P 15040) 
Attorney for Plaintiffs 
Hoffman Building 
Lake City, Michigan 49651 
(616) 839-4326 

Roland Hwang (P32697) 
Attorney General 
Natural Resources Division 
Stevens T. Mason Bldg., 8th Fl. 
530 West Allegan 
Lansing, Hichigan 48913 
(5171 373-7540 

MICHIGAN DEPARTMENT OF NATURAL RESOURCES' 
CONDITIONAL CONSENT TO PETITION TO MODIFY JUDGMENT 

ESTABLISHING LAKE LEVEL 

PROOF OF SERVICE 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF IIISSAUKEE 

BOARD OF COMIIISSIONERS FOR 
HISSAUKEE COUNTY and IIISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf of 
others similarly situated as a class, 

Defendants. 

File No. C 347 

----------------------------~/ 

IUeHIGAN DEPARTMENT OF NATURAL RESOURCES' 
CONDITIONAL CONSENT TO PETITION TO MODIFY JUDGMEflT 

ESTABLISHING LAKE LEVEL 

NOW COMES Hichigan Department of Natural Resources 

(DNR), herein by its counsel Frank J. Kelley, Attorney General 

for the State of Uichigan, and Thomas J. Emery and Roland Hwang, 

Assistant Attorneys General, and in response to the Petition sta-

tes as follows: 

1. The DNR CONDITIONALLY CONSENTS to the entry of 

judgment granting the Plaintiff the relief prayed for in said 

Petition: that an Order be entered modifying the prior 3udgments 

and Amendments heretofore entered in this matter to maintain the 

lake level on Lake Missaukee at 1238.5 feet for the months of 

June and Ju ly . 
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2. This consent is given upon the condition that the 

Hissaukee County Health Department make a dBtermination and indi-

cate to the ~ourt and the DNR that the increased summer level 

will not detrimentally affect the operation of any septic tanks 

in unsewered areas. The Missaukee County Health Department 

should indicate that the aerated zone underneath each septic 

system will not be substantially decreased such which would 

cause increased leaching of sewage effluent into the lake. 

3. Though it is not the intention of the DNR to par-

ticipate further in this matter, DNR does request and demand that 

the Attorney General, as their counsel, receive notice of any and 

all hearings, including adjourned or rescheduled hearings; copies 

of all pleadings filedi and a true copy of any and all orders or 

judgments entered by the Court. 

Dated: F 19, 19ry 

RH/kms/4/miss 

Respectfully submitted, 

FRANK J. KELLEY 
Attorney General 

Thomas J. Emery (P 22876) 
Assistant Attorney General 

Assistant Attorney General 

Natural Resources Division 
Stevens T. Mason Building 
8th Floor 
530 H. Allegan 
Lansing, HI 48S13 

-2-
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
IHSSAUKEE COUNTY and NISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf of 
others similarly situated as a class, 

Defendants. 

File No. C 347 

__________________________ 1 

~ QK SERVICE 

STATE OF MICHIGAN) 
) ss 

COUNTY OF INGHAN ) 

Robbin S. Clickner, being first duly sworn deposes and 
says that on the 20th day of June, 1989, she did serve a copy of 
Michigan Department of Natural Resources' Conditional Consent to 
Petition to r-todify Judgment Establishing Lake Level upon the 
following: 

Gary C. Hoffman 
Attorney at Law 
Hoffman Building 
Lake City, Michigan 49651 

by mailing the same to said attorney in a properly addressed and 
stamped envelope and depositing the same in the United States 
ttail in Lansing, lHchigan. ~ (/) 

,- . 'h .J". &J9tA ) 
R~ Clickner 

Subscribed and sworn to before me 
this 20th day of June, 1989. 

/ 
neld , Notary Pub ic 
am County, Michigan 
expires 10/15/90 
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STATE OF MICHIGAN 
IN TH~~IR~JJTL~9VIl:t.XOli.'!'HE. COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION. 

PLAINTIFF. 

VS 

JCHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wlfe. and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife. on 
their own behalf and on behalf 
of other slmilarly situated as 
a class. 

DEFENDANTS. 
_______________________ .1 

Gary C. Hoffman (P150401 
Attorney for Plaintiffs 
Hoffman Building 
Lake City. Michigan 49651 
il..!. • .L8 .. 39-~.326 I 

TO, 
John R. Nyland and 
Dorothy A. Nyland 
22 Bear Creek 
Hilton Head. S.C. 29926 

Frank J. Kelley 
Attorney General 
Stevens T. Mason Building 
8th Floor 
530 W. Alleqan 
Lan8inq. Michiqan 48913 

NOTICE OF HEARING ON 
PETITION TO MODIFY JUDGMENT 
ESTABLISHING LAKE LEVEL 
FILE NO. C 347 

Department of Natural 
Resources 
Mr. John Dexter 
P.O. Box 30028 
Lansing. Mi 48909 

PLEASE TAKE NOTICE that a Hear inq on Pet! tion to Modify 
Judqment Establishino Lake Level will be brouoht on for 
hearinq as follows: 

DATED, 

TIME, 

PLl\CE, 

Dated, 

WEDNESDAY. JUNE 5. 1989 

2>30 P.M. 

COUNTY COURTHOUSE. LAKE CITY. MICHIGAN 

June 23. 1989 

@,>%fima~ {-150401 
(Attorney for P ~ ntiff 

Hottman Buildlnq 
Lake City. Michiqan 49651 
(6161 839-4326 



STATE OF MICHIGAN 
I.!L.:rHE CUlQUIT CQURTJQ!L,!:~QQ!'!I!ILOF )!ISSA!LKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION. 

PLAINTIFF. 

VS 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wlfe. and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife. on 
their own behalf and on behalf 
of other similarly situated 8S 
a class. 

DEFENDANTS. 

--------------------------, 
Gary C. Hoffman (PI5040) 
Attorney for Plaintiffs 
Hoffman Building 
Lake City, MlchlQan 49651 
(616) 839-4326 , 

TO, 
John R. Nyland and 
Dorothy A. Nyland 
22 Bear Creek 
Hilton Head. S.C. 29926 

Frank J. Kelley 
Attorney General 
Stevens T. Hason BulldinO 
8th Floor 
530 W. Allegan 
Lansing. Michigan 48913 

AMENDED NOTICE OF HEARING 

FILE NO. C 347 

Department of Natural 
Resources 
Hr. John Dexter 
P.O. Box 30028 
Lansinq, Michigan 48909 

PLEASE TAKE NOTICE that a Hearing on Petition to Modify 
JudQment Establlshlno Lake Level will be brouQht on for 
hearinG as follows: 

DATE, 

TIME, 

PLACE, 

Dated: 

WEDNESDAY. JULY 5. 1989 

2,]0 P.M. 

COUNTY COURTHOUSE. LAKE CITY. MICHIGAN 

June 28. 1989 

n (PI5040) 
Attorney r Plaintiff 
Hoffman Building 
Lake City. Michigan 49651 
(616) 839-4326 

filED fc, - :;f'f - g 1 
CQunty Cle.'· Regj,ter 01 D.~J, 

Ml~;J",LE couNT'r, Ml 

.X-{J-~ 



GARY C. MCWFM. _ .... -­I..IMCMr ...... -, 

STATE OF MICHIGAN 
IN Tm:~IRCUIT CP!!R'Lf'YR THE COUNTY OF MISSAUIS_EE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

PLAINTIFF, 

VS 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife. and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf 
of other similarly situated as 
a class, 

DEFENDANTS. 

-----------------------, 
Gary C. Hoffman (PI5040) 
Attorney for Plaintiffs 
Hoffman BuIlding 
Lake City, Michigan 4965i 
(616) 839-4326 , 

STATE OF MICHIGAN 
Iss 

COUNTY OF MISSAUKEE ) 

AFFIDAVIT OF MAILING 

FILE NO. C 347 

Sally Jo Randall, being first duly sworn, deposes and 
says that she is employed by the law firm of Gary C. Hoffman, 
Attorney at Law, attorney for Plaintiff in the above entitled 
cause, and that on the date shown belOW, she served a copy of: 
PETITION TO MODIFY JUDGMENT ESTABLISHING LAKE LEVE. NOTICE OF 
HEARING ON PETITION 
on the followlno, by placino the same in the U.5. Mail, 
postaqe prepaid: 

John R. Nyland and 
DorothY A. Nyland 
22 Bear Creek 
Hilton Head, S.C. 29926 

Frank J. Kelley 
Attorney General 
Stevens T. Mason Building 
8th Floor 
530 W. Alleqan 
Lansinq, Michiqan 48913 

Department of Natural 
Resources 
Mr. John Dexter 
P.O. Box 30028 
LanSing, Michigan 48909 

'" / . , 

~ -:;:r /~ ~" -- '" '- :", 

\ 



STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf of 
others similarly situated as a class, 

Defendants. 

File No. C 347 

____________________________ ~I 

MICHIGAN DEPARTMENT OF NATURAL RESOURCES' 
CONDITIONAL CONSENT TO PETITION TO MODIFY JUDGMENT 
_______ " __ E.S}:~BLISHING LAKE LEVEL 

NOW COMES ~1ichigan Department of Natural Resources 

(DNR), herein by its counsel Frank J. Kelley, Attorney General 

for the State of Michigan, and Thomas J. Emery and Roland Hwang, 

Assistant Attorneys General, and in response to the Petition sta-

tes as follows: 

1. The DNR CONDITIONALLY CONSENTS to the entry of 

judgment granting the Plaintiff the relief prayed for in said 

Petition: that an Order be entered modifying the prior Judgments 

and Amendments heretofore entered in this matter to maintain the 

lake level on Lake Missaukee at 1238.5 feet for the months of 

June and July. 
fiLED 7-f..-k1 

-1-

County Clerk -Register ol~s 
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2. This consent is given upon the condition that the 

Hissaukee County Health Department make a determination and indi-

cate to the Court and the DNR that the increased summer level 

will not detrimentally affect the operation of any septic tanks 

in unsewered areas. The Hissauk.ee County Health Department 

should indicate that the aerated zone underneath each septic 

system will not be substantially decreased such which would 

cause increased leaching of sewage effluent into the lake. 

3. Though it is not the intention of the DNR to par-

ticipate further in this matter, DNR does request and demand that 

the Attorney General, as their counsel, receive notice of any and 

all hearings, including adjourned or rescheduled hearings; copies 

of all pleadings filed: and a true copy of any and all orders or 

judgments entered by the Court. 

Dated: ~ ~ (fR9 

RH/kms/4/miss 

Respectfully submitted, 

FRANK J. KELLEY 
Attorney General 

Thomas J. Emery (P 22876) 
Assistant Attorney General 

Assistant Attorney General 

Natural Resources Division 
Stevens T. Mason Building 
8th Floor 
530 W. Allegan 
Lansing. III 48913 

-2-



STATE OF 11ICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMIIISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 
File No. C 347 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf of 
others similarly situated as a class, 

Defendants. 
__________________________ -J

1 

STATE OF MICHIGAN) 
) 5S 

COUNTY OF INGHAM ) 

PROOF OF SERVICE ----

Kathryn ft. Schneider, being first duly sworn deposes and 
says that on the 5th day of July, 1989, she did serve a copy of 
Michigan Department of Natural Resources' Conditional Consent to 
Petition to Modify Judgment Establishing Lake Level upon the 
following: 

Gary C. Hoffman 
Attorney at Law 
Hoffman Building 
Lake City, Michigan 49651 

by mailing the same to said attorney in a properly addressed and 
stamped envelope and depositing the same in the 
Hail in Lansing, Michigan. 

Subscribed and sworn to before me 
this 5th day of July. 1989. 

&cJ(jlcdcl1t'-r / 
Carla S. Lechler, Notary Public 
Ingham County, Michigan 
My Commission expires 9/5/89 

.... _ ... _-------,._- .----,----



STANLEY D. STEINBORN 
Clt.q AuinGN Attonw)' G_raJ 

STATE OF MICHIGAN 
DEPARTMENT OF AI TORNEY GENERAL 

FRANK J. KELLEY 
ATTORNEY GENERAL 

LANSING 

48913 

October 23, 1989 

Clerk of the Court 
Missaukee County Circuit Court 
Missaukee County Courthouse 
Lake City, HI 49651 

RE: Board of Commissioners for Hissaukee county and 
~uKee County Road Com:misslon V John .!!.!. Nyra-od 
and Dorothy ~ Nyland, ~ ~ Missaukee County 
Circuit Court File No. C 347 

Dear Clerk: 

Enclosed for filing find Michigan Department of Natural 
Resources' Consent to Petition to Modify Judgment Establishing 
Lake Level regarding the above captioned cause. 

Enclosure 
ee: Gary C. Hoffman 

----- -----.----.. ~ .. ~,-.---

Very truly yours, 

FRANK J. KELLEY 
At tor-ney Genera 1 

~7-/~ 
Roland Hwang 
Assistant Attorney General 

Natural Resources Division 
Stevens T. Mason Building 
8th Floor 
530 w. Allegan 
Lansing, HI 48913 

10 -dC,g-r _ 
fllEIl- R ·,terofDeeds 

cw~ 
...... 



STATE OF IHCHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF IIISSAUKEE 

BOARD OF CO>IMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their 0wn behalf and on behalf of 
others similarly situated as a class, 

Defendants. 

File No. C 347 

________________________ ~I 

Gary C. Hoffman (P 15040) 
Attorney for Plaintiffs 
Hoffman Building 
Lake City, Michigan 49651 
(616) 839-4326 

Roland Hwang (P32697) 
Att~rney General 
Natural Resources Division 
Stevens T. Hason Bldg., 8th Fl. 
530 West Allegan 
Lansing, Michigan 48913 
(517) 373-7540 

MICHIGAN DEPARTMENT OF NATURAL RESOURCES' 
CONSENT TO PETITION TO 'IOOIFY JUDGMENT 

ESTABLISHING LAKE LEVEL 

PROOF OF SERVICE 



-. 

STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF rUSSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COIIMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf Jf 
others similarly situated as a class, 

Defendants. 

File No. C 347 

--------------------------~/ 
MICHIGAN DEPARTMENT OF NATURAL RESOURCES' 

CONSENT TO PETITION TO MODIFY JUDGMENT 
ESTABLISHING LAKE LEVEL 

NOW COMES Michigan Department of Natural Resources 

(DNR), herein by its counsel Frank J. Kelley, Attorney General 

for the State of Michigan, and Thomas J. Emery and Roland Hwang, 

Assistant Attorneys General, and in response to the Petition sta-

tes as follows: 

1. The DNR CONSENTS to the entry of judgment granting 

the Plaintiff the relief prayed for in said Petition: that an 

Order be entered modifying the prior Judgments and Amendments 

heretofore entered in this matter to maintain the lake level on 

Lake Hissaukee at 1238.5 feet for the months of June and July. 

1 



2. Though it is not the intention of the DNR to par­

ticipate further in this matter, DNR does request and demand that 

the Attorney General, as their counsel, receive notice of any and 

all hearings, including adjourned or rescheduled hearings; copies 

of all pleadings filed, and a true copy of any and all orders or 

judgments entered by the Court. 

Dated: a.,;;tH~k:/5 /tlff 

RH/kms/6/miss 

Respectfully submitted, 

FRANK J. KELLEY 
Attorney General 

Thomas J. Emery (P 22876) 
Assistant Attorney General 

~'" RoanaHWa ng c;;;l9 7 ) 
Assistant Attorney General 

Natural Resources Division 
Stevens T. Mason Building 
8th Floor 
530 tl. Allegan 
Lansing, MI 48913 

2 



STATE OF fHCHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION, 

Plaintiff 

v 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife, and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife, on 
their own behalf and on behalf ~f 
others similarly situated as a class, 

Defendants. 

File flo. C 347 

----------------------------~/ 
PROOF Q!. SERVICE 

STATE OF MICHIGAN) 
) 5S 

COUNTY OF INGHAM ) 

Kathryn M. Schneider, being first duly sworn deposes and 
says that on the 24th day of October, 1989, she did serve a copy 
of Michigan Department of Natural Resources' Consent to Petition 
to ~Iodify Judgment Establishing Lake Level upon the fOllowing:. 

Gary C. Hoffman 
At torney a t Law 
Hoffman Building 
Lake City, Michigan 49651 

by mailing the same to said attorney in a properly addressed and 
stamped envelope and depositing the same in the United States 
Hail in Lansing, Michigan. 

Subscribed and sworn to before me 
this 24th day of October, 1989. 

,/JM d Jrdo) 

K 



STATE OF MICHIGAN 
IN TJ!~.<;:JRCUn· _~Q9JrLYOR THE COUNTY OF MISSAUKEE 

BOARD OF COMMISSIONERS FOR 
MISSAUKEE COUNTY and MISSAUKEE 
COUNTY ROAD COMMISSION. 

PLAINTIFF. 

VS 

JOHN R. NYLAND and DOROTHY A. 
NYLAND, husband and wife. and 
HAROLD JACKSON and GLADYS 
JACKSON, husband and wife. on 
their own behalf and on behalf 
of other similarly situated as 
a class. 

DEFENDANTS. 

-----------------------, 
Gary C. Hoffman (PI5040) 
Attorney for Plaintiffs 
Hoffman Buildinq 
Lake City. Michiqan 49651 
~16) 839-4326 , 

ORDER MODIFYING JUDGMENT 
ESTABLISHING LAKE LEV~L 
FILE NO. C 347 

At a session of said Court 
held in the Circuit Court-

room, Lake City, MlchlQan 
on the 5th day of JulY. 
1989. 

PRESENT, HONORABLE WILLIAM R. PETERSON. CIRCUIT JUDGE. 

This cause havlnq come on to be heard on Petition of 
Kissaukee Board of Commissioners and Hissaukee county Road 
CommissIon and Gary C. Hoffman. Attorney at Law, havinq 
appeared on behalf of said Petit loners : and consents to 
Modification of Lake Level havlnq been filed by John R. Nyland 
and Dorothy A. Nyland, orioinai Defendants, and by Frank J. 
Kelley, Attorney General fo~ the State of Michiqan, and by 
Department of Natural Resources; and the Court havlnq 
concluded that Harold Jackson and Gladys Jackson. former 
orlqinal Defendants. no lonQer have an interest in the subject 
premises. and further consents beinq on file in this cause 
from Missaukee County Park CommiSSion, Mlssaukee County 
Planninq Commission. Missaukee Bounty Board of Commissioners, 
Lake Township Board. Missaukee County Drain Commission, Lake 
City CIty Council. Lake City Downtown Development Authority. 
Lake City Planning Commission and the Lake City Area Chamber 
of Commerce, and no one appearinq of record in opposition 
thereto and proofs havino been taken in open Court and the 
Court beinQ satisfied that a sufficient chanQ8 in 
circumstances exist: 

IT IS ORDERED AND ADJUDGED that the Orders heretofore 
entered In this cause be and are hereby amended In the 
followino respects: 

That the lake level of 1238.5 feet shall be maintained 
for the addItional months of JUlie and July. 

filED Id -;>7-.f'l 

County Clerk· Register of Deeds 
M1S6AUIUf COUNTY. AU 

~~ 



IT IS FURTHER ORDERED AND ADJUDGED that in all other 
respects the prior Orders in this cause shall remaIn in full 
force and effect. 

W:" AI.'to .cM~~~lll'~' "----
WILLIAM R. PETERSON. 
Circuit Judqe 
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Pags 2 

THE COURT: We have appearing for the Board of 

Commissioners Mr. Chester Pierce. Appearing in opposition is 

Mr. Kenneth Thompson of Traverse City and Mr. James Thompson 

for Mr. Norman Lincoln. 

MR. PlEECE: If it please the Court, I first wish to 

apologize to the Court for the adjournments; I think there 

was Bome mix-up -- possibly I waB at fault -- but I did 

notify everyone with respect to today's 11:00 hearing. 

I would also like to ask permission to amend my pleading 

as to paragraph 1; the date is listed as February 9, 1971 and 

it should be October 27, '71 in the bill of complaint. 

Resolution 455 is dated October 27, 1971 rather than 

February 9, 1971 -- and I also wish to apologize to the Court 

and Mr. Thompson and ask that that portion of my answer in 

paragraph 14 to Mr. Thompson's allegations which says, nfurth 

answering said paragraph the statute provides as follows the 

procedure for repairs, maintenance, reconstruction, relocatio 

••••• lake level establishment of this act or prior act, II and 

it says that S500 shall be established when the normal lake 

level is set forth in this act. That portion of the statute 

was repealed, Your Honor, on further checking in 1970, and I 

ask that it be stricken. 

THE COURT: Which paragraph? 

MR. PIERCE: 14 of the Reply. 

MR. THOMPSON: What are you striking now? 

MR. PIERCE: The procedure for repairs, maintenance, 

reconstruction, relocation of procedure quoting, the portion 

of the statute that's been repealed • 
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Page 3 

MR. THOMPSON: In other words, we crOBB out starting 

with further. 

llR. PIERCE: Starting with fUrther and all down through 

that in that Answer. 

THE COURT: All right, Mr. Thompson. 

llR. 'l'1IOMPSON: Your Honor, the case specifically before 

the Court which is C-347 relates to this lake level situation 

and the drainage from that lake for which the plaintiff countJ 

Bupervisors represented by Mr. Pierce now Beek to establish 

Bome sort of special assessment district. This matter has 

been before the Court recently on two or three occasions, has 

quite a history to it, and I think the Court is generally 

familiar with it BO I'm not going to go into that background. 

Briefly, as I Bee the issue, and as it's the defendant's 

position representing these property owners, very briefly, I 

believe there'g a fatal jurisdictional defect in Mr. Pierce's 

presentation to this Court in his complaint, and that is 

simply stated this waJ that his complaint is phrased in the 

nature of a lake level setting procedure which then brings 

into play the special assessm~nt or taxation features that 

are in the Inland Water Resources Act which is referred to in 

the pleadings, and I don't believe that is tne case here, and 

the reason I don't believe that is the case, and the reason I 

believe his action is defective jurisdictionally is simply 

this, that the Court's file will show that in Case No. 280 

which vas commenced on May 22, 1970, there was a petition for 

mandamus filed to force the county to comply with a pre­

existing lake level setting of 1238 feet -- now that was a 



Page 4 

simple action of mandamus -- and the finding in that case, 

so we are clear on this point, in referring to Judge Pepple 

order -- in reading the first paragraph as to the findings 

of the Court in that case, "this cause, II - and I I m quoting 

"having been brought on for hearing upon the pleading filed 

in said cause, the parties being brought into court and havin 

testified and being represented by their respective attorneys 

and the Court having found that the allegations in the com­

plaint are true and that defendant Boards of Commissioners 

are responsible for maintaining the level of Lake MissBukee 

at no more than 1238 feet, and that the present level of said 

lake is approximately two feet higher than said maximum level 

of 1238 feet as previously determined by order of this Court, 

which level, it appears from testimony offered, is a reason­

able level for said lake and that the existing high water 

level has flooded septic systems of residents on the lake 

resulting in dangerous polution problems, danger to public 

health as determined by representatives of the Michigan 

Department of Health and there present~ exists an emergency 

situation at Lake Missaukee that requires immediate remedial 

action by the Boards responsible ..... " That meant the Boards 

having faile(Lt9 take corrective action to remed7 this 

emerg~~:l .. situ~~ion - "alt.e..ough _.it appears said ~~ have 

for some time past been aware of t~§ public health emergency 
-. .- .--" -- -' - .>--,- ------ --_.--,. 

created by high water and result!Ult_p<>llutions ••• ," and the 

Cou~ Order gOes Qn to order immediate action by that Board. -- . _._----- .. 

In other words, Ju~~e_Papp, in her Order of Hay 22, 1970, is 

reaffirming the fact, the situation, that there is a lake 

r 
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lavel standard here, that the Boara has been neglecting, is 

neglecting and is ordered to correct the deficiencies in theil 

action. 

Now as to the course Of~~ No.~~2~?! after a great 

deal of trials and tribulations and possible show causes an.~ 

everything, the county took_.a completely new start and did s. ----_. --. . 

l~t_ of other things, but anyway, that case ended with Judge 
"--. 

Pap~'s order of August 25, 1971, in which the Court briefly 
--~" ._-«-,-- "''''~'--' 

stated: liThia Court having entered its order in this cause 

for opening the outlet to Lake Missaukee, it appearing that 

defendants have fully complied with said order, it is ordered 

that this cause be and it hereby is dismissed, no cost to 

public issue. Approved by counsel for both sides, that being 

Hr. Fierce and myself." 

In other words, at that point, Your Honor, the Court in 

280 recognized that there was a pre-existing lake level order 

set when it was -- the county corrected the situation -- that 

case is dismissed. No appeals from any of those orders. 

A separate mandamus action was started again in this 

court before Your Honor in No. C-323, and a judgment entered 

in that case, and I quote briefly again from the second para­

graph: "It is adjudged that under the provisions of ttle Lake 

Lavel Act and the order of this Court entered on April 16, 

1942, pursuant to a petition filed by the Board of Sup~rvisor. 

County at Missaukee, that it is the clear and mandatory duty 

of the defendant to maintain the lake level of Lake Missaukee 

as set forth in said order." 

In other words, we've had now three specific findings by 



Page 6 

this Court, the first, Your Honor, being the exhibit attached 

to our pleadings in which Judge Lamb from which all this 

stems, in his finding of April 16, 1942 entered an order 

stating, "It is ordered and adjudged that the normal height 

and level -- water level -- of said Lake Missaukee be and the 

same is hereby determined and established to be 1238.0 feet." 

'We have then, I 

county a water level .-._-----

submit, Your Honor, ~lw"al,.!1 

for Lake MiBsaukee of 1238 

had in this 
. ~"'----·---··'~_M" 

feet, in both 

the proceediiigs'befor~-'J;;clge Papp " substituting in this 

circuit, and before Your Honor. There is a co~~tion of 

that fact -- a confirmation of the '42 order -- in other word 

there' s n~ been a questIon in .!Ml,}': .. o.-t:Jb1a.lUlY!i.o.!: .. o!. 

setting lake levels, and in both cases, neither case of which 

WaB appealed, the lake level is 1238. Therefore, it's res .--" 
adjudicata; 1238 feet is the normal lake level of this lake. 
'--.. 

I would now direct your att"ent'icin" -- Your H"onar I s 

attention -- to the original complaint of Mr. Pierce and to 

the prayer. We'll discuss this just a moment. That appears 

on page 27 of his complaint filed with this Court. Look at 

paragraph A that this Court set a .ime and place for the hear 

ing to affirm the 1238 level of lake Missaukee and confirm th 

special assessment district boundaries. Paragraph C, that 

this Court affirm the level of Lake Missaukee at 1238 above 

sea level. Paragraph E, that the no. ice to be published and 

served by certified mail direct to all interested persons to 

show cause, if any, that they have, why the normal height and 

level of said lake should not remain at a maximum of 1238 fee 

above lean aea level. Why those phrases? 
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I Your Honor, I submit to the Court that unless Mr. Pierce 

."!-" make this a new l<lk.:' __ le:,:el ~~l!rocedure - or action 
-----" 

- h~~s ~~thing on which to hang a proceeding for a special 

assessment district. 
------ ---_ .. - ---

r would direct Your Honor to a couple other incidental 

uestions. When Judge Lamb originally set 1238 feet - there' 

been Bome discuBsions in prior cases, Bome indicat~ons in the 

pleadings here by Mr. Pierce about normal level, high level. 

;flt that time the term unarmsl level," and I quote now, Your 
\ 
Honor. I'm quoting from Callaghan's Michigan Digest, citing 

276 Mich. 59, In Re Lenawee Supervisors, a 1936 case -­

proceed in a lake level setting case here by Judge Lamb.. "The 

term 'normal' may be construed as the equivolent of the term 

'natural' with reference to the maintenance of the natural 

height and level of inland lakes as these terms are used in 

the statute .. " That's in Volume 25, page 185. In other words, 

there's been a lot of conversations in these cases about 

having to pump water back in and pump water out and so forth, 

but that generally under the earlier acts in 1942 was a 

definition of normal. 

I would like to refer now to the statutes -- I'm referr 

first under the Inland Lakes and Streams Statute which is Act 

39 of 1937, Act 146 of 1961, generally referred to as the 

Inland Lake Level Act of 1961. I direct Your Honor's attentio 

to Michigan Statutes Annotated Paragraph 11.300 (3), and the 

notation thereunder Paragraph 11. Do you have the statute 

in front of you, Judge? Paragraph 3 underneath in the sub­

paragraph 11, at the bottom of the page. 
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THE CO\JRT: I'm still now following you. Give me the 

citation over again, please. 

HR. THOMPSON: 11.300 (3). That's at page 696. All 

right, on the footnote 11 under Prior Provisions it was ruled 

that only one normal water level CQuld be established for a 

lake, not different levels for different seasons, and that's 

the Opinion of the Attorney General August 13, 1946. This is 

the reason I read the definition of what the word "normal" 

was. This is consistent with the Attorney General's statemen 

Turning over to - in the same act - to Section 19, 

page 702: Again in sub-paragraph footnote 11: "Under a 

former act it was ruled that the county as a whole was the 

on~ available source of revenue for remedying severe erosion 

resulting from construction of a dam, to pay for continued 

maintenance and repair of such a dam -- it's a 1952 Opinion. 

I would just call the Court's attention to one more 

provision of the act, and that's in the Cumulative Supplement 

page 151, paragraph 11.300 (10). The supplement is the 1971 

supplement. The last sentence which was added by the Public 

Acts of 1969 No. 175 effective March 20, 1970: "There's a 

~~ ___ ~c:>~r~~._.9.L _juriad-ie-tiOfl-- in BIlY- pr.9J::eeding, 

and the Court shall affirm the special assessment district ------ - - ------.. --b~aries within s1Xtyaays fo~ow'ng the lak~_ level deter-----­~nation." You see, this raises a host of, I think, .juris-

dictional problems at the outset, Your Honor, in that tha 

county is met here with the proposition that they have had 

this duty since 1942, and the action that forced them to put 

the drain commission in was compliance with this '42 order, 
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( 

and the complaint as here filed and the prayer is extraneous, 

and I Bubmit, Your Honor, that the reason Mr. Pierce has to d 

this is that he has to hang Bome assessment action here aroun 

a current lake level setting action, and that's reB adjudicat 

-- that's been set. There is no basis for a special assess-

ment district here. This was done in 1942 under the laws of 

1942, and to come on in this sction in the guise of a lake 

level setting action thirty years later and try to set a 

special assessment district up here I don't think can be done. 

I think he's estopped from that position. I think that 

briefly summarizes my ar~ment on this. Thank you. 

TIlE COURT: Mr. Pierce. 

MR. PIERCE: May it please the Court, I would like to 

first direct the Court's attention to 11.300 (10) as quoted b 

Mr. Thompson, and the last paragraph provides as follows: 

"The Court shall hear the proofs and allegations of all 

parties interested. The Court shall determine the level to be 

established and maintained and shall have continuing juris­

diction, shall have continuing jurisdiction and may provide 

for the departure from the normal level as may be necessary 

to accomplish the purposes of tbis act. Getting back ••••• 

MR. THOHPSON: (Interposing) May I have that· citation 

again. 

MR. PIERCE: The same one you quoted with the paragraph 

right before it. 11.300, Section 10. 

t The Court shall have continuing jurisdiction ••••• I belie 

/tour Honor, tbat the law speaks for itself. The law speaks t 

Ithe Board of County Commissioners and ~heir duties under this 
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statute, and I believe that the motion involves the inter­

pretation of Sectio~ 25 of the act, M. S. A. 325 which provid 

as follows: "Act 3277 of the Public Acts of 1921 being 

Sections 281.1, 281.30 of the Compiled Laws of 1948, Act 39 

of the Public Acts of '37, being Sections 281.51, 281.57, 

Compiled Laws of 1948 and Act 194 of the Public Acts of 1939 

as amended, and the Court will take judicial notice that Judge 

Lamb's decision came under Act 194 of the Public Acts of 1939 

when tne lake level was established, and it continues further! 

" •• • are hereby repealed except the actions and petitions to 

establish and maintain an inland lake -- actions and petition. 

to establish and maintain an inland lake level now in process 

may be continued under those acts or commenced under this act, 

so what are we talking about when we talk about the actions, 

when itts the actions of the Board of County Commissioners? 

One of the actions was to set the lake level. The other 

continued action of which pursuant to the other provision tha 

the Court has jurisdiction is the action to build the lake 

level, to Bet up a special assessment district and pursuant 

to the new provisions of the statute, they shall maintain 

such said level. It's mandatory now. 

In Rathbun versus the State of Michigan, 284, page 521, 

our court declared: nA statute will be construed, if pOSSible, 

so that other statutes with relation to the same subject m83 

be given effect. It is a well established rule that in the 

construction of a particular statute or in the interpretation 

of its provisions, all statutes relating to the same subjec~ 

or baving the same general purpose should be read in connec-
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tion with it although they were enacted at different times 

and contained no reference to one ~ II That quote is from page 

532. 

On 533 the Court said: "To that end it may be determinec 

how the legislative policy with reference to the subject 

matter has be.en changed or modified from time to time. In 

Arnold versus Ellis, 5 Mich. App. 101, which is an inland 18k 

level case, on page 109, the Court says as follows: 

"Defendants contend in their brief that the Inland Lake Level 

Act, Public Acts of 1961, No. 146, operate to preclude the 

Circuit Courts from exercising jurisdiction in this matter 

because the act vests the power to determine lake levels in 

the county board of supervisors, drain commissioners and the 

Conservation Department. The predecessor of this statute, 

Compiled Laws of 1948, 281. 101 in sequence, Statutes 

Annotated Revised 11.221 in sequence under Which the Drainage 

Board versus Village of Homer, 351, 73, 84, 85 was decided 

quoting from Kennedy versus Van Buren County Drain Commission 

as follows: liThe act does not appear to be mandatory but 

merely optional with the several Boards whether they shall 

assume jurisdiction in any particular case. Had the legisla­

ture provided that the waters of an inland lake should remain 

at their present level unless changed by the Board of 

Supervisors, Or bad it used some language indicating an in­

tention to place the whole subject matter at once under the 

jurisdiction and control of the Board, the construction con­

tended for by counsel would have more force. Our conclusion 

is that the act does nothing more than to conteroD BoardS of 
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Supervisors the authority to act in any given case where in 

its judgment it is necessary or expedient. II (Emphasis Bupplie 

"Clearly," - continuing from that decision, "the act as 

it stood at the time of this decision did not confer exclusiv 

jurisdiction upon County Boards of Supervisors to determine 

lake levels. Until the agencies mentioned in the statute 

elect to act under the authority of the statute. there is no. 

reason why the court may- not act." The statute before the 

court at the time of the Village of Homer decision Buper­

provided: "The Board of Supervisors of any county in which 

the whole or part of the waters of any inland lake is 

situated, the State Conservation Commission may for the 

promotion of public health ..•.. II Then the Court quotes the 

other section and says, "the Conservation Department or the 

Board of Supervisors of any county in which the whole or any 

part of the waters of any inland lake is situated may upon 

its mot ion or shall by petition ••.• " The Court says as 

follows in its decision on page 11: "Both statutes use the 

permissive term "mayll in conferring jurisdiction over inland 

lake levels. If the legislature intended that jurisdiction 

of the Boards of Supervisors and the Conservation Department 

should be exclusive, it would have used language to convey 

that intention.~ 

I say that the Court and the legislature has said that 

this CoJ,lrt. J!!ULcon~i':lUin_g jurisditll..<llLaJ<d the question how 

the actions now in process may be concluded, goes to the 

power of the county commissioners, and in Malone versus 

Appeal Board or Michigan, Employment Security COmmission, 358 
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Mich. 472, our court said: "Later and more sp eeifie amend­

ment takes precedence over an earlier and more general 

provisiou. " 

We know, Your Honor, that until two years ago, the 

statute provided for only a_tax~at.,.large. T1W tax.,.at-large 

provision haa been repealed completely, and the onfy"p"rovi"sio 
-', ---_ .. 

left presently is the sp~_cial assessment district provision 
---.-~.----

and no other. How are the county commissioners to maintain 

this level? There are no provisions for taxes at large, and 

there are no provisions for a maintenance under a tax-at-large 

there's only the provision for a special assessment district 
--------------------------_.. --,----- -, . 

and the amendment in 11.300 providing the court shall have 
.. ------- .. ~--

continuing jurisdiction and may alter those levels. We have 

some complaints coming in at 11:00 - if we reach that far, 

Your Honor - that the level is too high. That's another 

problem. 

I would like to also call your attention to 330 Mich. 

465, Ruse versus Snodgrass, our court declared: "Where 

there is no evidence of corrupt conduct for illegality, 

courts cannot interfere with the actions of elected officials. 

In Washington Agency versus Courts, 309 Mich. 683: "Co\U'ts 

will not in~erfere with acts of a public administrative 

officer acting within the scope of his authority." 

In Bartkowiak versus Wayne County, 341 Mich. 333, our 

Supreme Court declared: "The prOvisions of a later act which 

contravene the provisions of an earlier statute control as to 

the subject matter of the later act." In this case it 

declared: "The determination of facts and the propriety of 
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actions of administrative boards is not a judicial function, 

and when a circuit judge seeks to Bubstitute his judgments 

for that of an administrative body and the discharge of its 

administrative functions, he acts without jurisdiction. 'I 

In Thomas versus City of Lansing, 315 Mich. 566, oux 

court declared: "Courts cannot annul tax laws because they 

operate unequally and unjustly in individual instances .. 11 

In Helmsley versus the City of Detroit, 320 Fed. 2nd, 

476, the court declared: "Taxation is a legislative function 

and not a judicial function and is therefore proper that a 

14 

court not substitute its judgment for that of taxing authorit· s." 

Last of all, not only does the statute give the discretionary 

power, now the county commissioners can complete the action, 

and the only thing that the statute provides for is a apecial 

assessment district, but it is also my contention that the 

plaintiffs are guilty of latches. Had they pursued their 

remedy for the establishment of the level prior to 1969 when 

the statute changed, then possibly it could have been 

financed under a tax-at-large. 

THE COURT: Does a Mr. Thompson wish to reply? 

MR. THOMPSON: I'm of course a little bit speechless 

at this latches business when the county has had a duty for 

thirty years to maintain this lake level, and it took two 

years of litigation to get them to do it. I don't follow all 

of - in that quick dissertation of Mr. Pierce the reference 

to the statutes nor to the cases he's cited. I believe the 

county has adequate authority to apread this over the general 

tax roll whatever expense is involved here. I think he's 
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precluded in this action as l've stated, and because of the 

historical background in this court and the order is already 

issued, from trying to turn this, a lake level setting 

procedure, he'a estopped from that. That issue is settled, 

res adjudicata. Therefore, he has nothing to hang a special 

aBsessmant district on. In brief, I think that's our positio 

I think that should be determined before a very lengthy and 

time consuming and expensive aBsessment proceeding has 

entered into. 

TIlE OOURT: Mr. James Thompson? 

MR. JAMES THOMPSON: Yes, Your Honor, thank you. If the 

Court please, I have studied the motion of Mr. Thompson and 

I believe that I do understand it. I would support the 

statements that he made. His motion is based upon matters tw 

he has had some previous knowledge about because of the prior 

litigation. I have nothing that I can contribute in addition 

to what Mr. Thompson has stated though. 

000000000 
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THE COURT: Well, let's start at the back perhaps. The 

hour of ten o'clock waS Bet for arguing questions of law 

tl
n
" based on the petition that's filed here ~ the affirmative 

defenses of certain property owners through their counsel, 

and in response Mr. Pierce has filed a motion for summary 

judgment also. I think we are in effect going to conclude 

the legality of it by that motion before we go on to the con­

sideration of assessment district if the motion of property 

owners is denied. 

Starting at the back, I can't concur with Mr. Pierce's 

statement that the possibility of assessing this against the 

county as a whole has disappeared by reason of the amendment 

to the statute by Act 175 of 1969. 

MR. THOMPSON: May I interject just a moment, Your 

Honor, on that specific point. We just looked at 11.300 (19) 

if that's what you're looking at. 

THE COURT: Yes. The act formerly provided this langu­

age: "If the Board of Supervisors alone conduct the proceed-

ing under this act ..... ," it goes on and says "the expense may 

be assessed as if it were a general tax against all of the 

property in the county." That language was deleted by Act 

175 of the Public Acts of 1969. It deleted any reference to 

the county as being the initiating bo~ and simply provides 

that the expense may be assessed upon the taxable property 

within the special assessment district. 

Hr. Pierce's point would be well taken if this were a 

proceeding brought Ullder the present act. Under the act whicb 

led to the establishment of a level by Judge Lamb in 1942, 
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there was no provision for the p~ment of the expense, and it 

Was accepted that this was an expense thet had to be paid 

from the county at large. 

I think that it's important to bear in mind tbat we are 

dealing with property rights and that we're dealing with 
.,.-- - :> 

rights as established in 1942. Having vOluntarily undertaken --_ .. -- .•... " 

to establish a normal lake level under the existing legisla-

tion of 1942, certain rights were created for the benefit of 

the riparian owners. It fixe~ -t)1os!, l?roper~ righ.t.S_~t a 

time when the expense of maintaining that level was borne by 

the county at large. 

I think the importance of those property rights is re­

flected in the present statute in that it makes a direct re---, .. - ,---- -_. 
lationship between the establishm"llct '1f.a lakll level and the 

.",­

establishment of a special assessment district. Under the 
--._--- ----,._---- ---_.- ---. ---_.- .. 

present statute it is contemplated that in the same proceed" 

in which the level is established, the establishment of the 

special assessment district is go~ to be considered also. 

This represents a recognition by the legislature that the 

level thet is established and the cost of maintaining it are 

related to one another directly. I think it also is a 

recognition of the fact that the extent or the area included 

within the district, and the determination of the benefits to 

the property within it, could very well depend upon what 

particular level was determined. Thus the people, the 

riparian owners who are directly affected by a possible 

assessment against their property which involves their 

property rights, have a right in the same proceeding to be 
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heard and participate in the determination of what the lake 

level would be. 

The pres~nt statute says that the conformation of the 

district boundaries has to be done within sixty days follow­

ing the lake level determination. I have been starting at th 

back. To go back to the beginning, this level was establishe 

in 1942; it was not appeared; it's res adjudicata. The pro­

ceedings in Case 280 and 323 were based upon that proceeding 

and not upon a new proceeding. 

It is the opinion of the Court that this attempt to 

establish a special assessment district under the present 

statute cannot be imposed upon the property rights that were 

established under the 1942 jUdgment of the Court. 

When the level was established in 1942, it fixed a 

basis fo:r: __ ~~~_.~uture development aI'ound the lake. It waS 

binQ.j..ag--en-""the-ripariap. owners. Their development of their 

property had to be done in conformance to that level. In 

turn, they were entitled to rely on that determination and 

know that improvements they made would not be jeopardized by 

interference with the lake level. Almost thirty years of 

bu~~ng growth around the l_ake.h~~been related to the legal 

determina.tion of the lakE!. lJovel. 

1 acknowledge that the present stat~!i~_ .h~~_. ~een amended ---_.. -.--" 

to provide for conti~u?-~;1ur~~~_c~~~~ over such matters. 

This is a 1969 amendment for the first time applicable to 

proceedings under the new statute. The amendatory language 

says that the Court will have continuing jurlsaiction and IDa3 

------provide departure from the normal level as necessary to 
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accomplish the purposes of the act. 'I 
I think it's open to questi~~ ~s to whether that language 

~----- ------, .. _-
authorizes a permanent change in -the-'-establisl;1e_~ ~ IB:k_~ __ l.evel, 

and even if it is so construed, constitutionally I don't think ------- ---'- ... 

tha.t.!t."oqlq be made retroactive to affect. the vested rights 

of the riparian owners which they acquired. under the judgment 

.of this Court in 1942. ---.--- ---_. 

act 

I think the s~e objection is 
'-----=--- -

which provided that actions in 

made to Section 26 of the - .... _ .. 
process under the old act 

co~ld b~_ cpp.ti.oued eitbe_r under the old act or under the new 
--------- ._----

~. This was not an "action in process; II it was an action 

which bad been determined by a j~d~ent ;t the Court from 

which there was no appeal. 
r 

-._--
In short, I am concurring with the position taken by the 

attorneys for the property owners that the rights were fixed 

under the act under which the court proceedings were held in 

1942 and that there isno.;:JW .. !!:t .... this time to establish a ------_.-" - --. 
special assessment district, that the expenses that are··-Li..:.·'· ._-- ---_.. ~ 

volved mu~~,. __ a._~ __ .~ matter of law, b~ barn.~ fro~ the general 

t:aVQnueJLQ.! .tll.1t. county rather than attributable to the propert 
---- --_. --... ,--.-----._..... .-'" -'-

owners. I do this not in an attempt to impose a burden upon 
'-----
the county but in what I think is a simple recognition of the 

rights of private property which are constitutionally pro­

tected. 

An Order may be entered dismissing the petition. Thank 

you, Gentlemen. 
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